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INTRODUCTION 


The Workers’ Compensation Appeals Tribunal is a tripartite tribunal established 
in 1985 to hear appeals from the decisions of the Ontario Workers’ Compen- 
sation Board. It is a separate and self-contained adjudicative institution, 
independent of the Board. 


This report is the Tribunal Chair’s and the Tribunal’s annual report to the Minister 
of Labour and to the Tribunal’s various constituencies. It describes the 
‘Tribunal’s operational experience during the reporting period and covers 
particular matters which seem likely to be of special interest or concern to the 
Minister or to one or more of the Tribunal’s constituencies. The reporting 
period for this report is the 1991 calendar year. 


This is the third annual report to be titled “Annual Report” and to cover a 
calendar year. The first three reports, distinctively titled because of their special 
role in recording the Tribunal’s formative years, were the First Report, the 
Second Report, and the Third Report. They cover respectively the periods of 
October 1, 1985, to September 30, 1986; October 1, 1986, to September 30, 
1987; and the fifteen-month period from October 1, 1987, to December 31, 
1988. 


This Annual Report comprises, in effect, two reports: The Report of the Tribunal 
Chair and The Tribunal Report. The Report of the Tribunal Chair reflects the 
personal observations, views and opinions of the Chair. The Tribunal Report 
covers the Tribunal’s activities and financial affairs, and developments in its 
administrative policy and process. 
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REPORT OF THE 
TRIBUNAL CHAIR 


TRIBUNAL’S PERFORMANCE: 
CHAIR’S ASSESSMENT 


It is my considered opinion that again in 1991 the Tribunal may be fairly said to 
have discharged its statutory responsibilities appropriately and efficiently. 
Completion times were better than in 1990 or 1989, the quality of decisions 
remained high, the Tribunal’s procedures and process continued to meet with 
general acceptance, and expenses were held within budget. 


Decision Quality and the 
Problem of Complexity 


In this year’s assessment, | would like to address the subject of the nature and 
quality of the Tribunal’s decisions. The quality and appropriateness of its 
decisions are the most important measurements of success for this Tribunal, 
but in recent annual reports I have not had the opportunity to examine the 
Tribunal’s performance in this key area. 


It is difficult to have standards of decision quality that are capable of a wholly 
objective assessment. The Tribunal, however, has a set of “hallmarks” of 
decision quality against which it measures its decisions. A list of these 
hallmarks is found on page 2. They were approved in written form in 1989 as 
part of the Tribunal’s Statement of Mission, Goals and Commitments and | 
remain confident that they are standards of decision quality that are appropri- 
ate and necessary for this Tribunal. 


Judged against those standards, the general quality of the Tribunals decisions has 


been, and continues to be, in my opinion, excellent. 


I base my opinion most confidently on my own professional assessment of the 
many decisions that I read in the normal course of my duties, particularly those 
which I encounter while administering requests for reconsideration of Tribu- 
nal decisions. However, my opinion is confirmed by a number of objective 
sources. 


These include, first, the informal feedback from professional workers’ compen- 
sation advocates. This feedback, while sometimes indicating disappointment 
with the results in particular decisions, continues to reflect a reasonable level 
of respect for the Tribunal’s decisions generally. 
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HALLMARKS OF DECISION QUALITY : 


The Tribunal is committed to devoting its best efforts to having Tribunal decisions comply 
reasonably with the following hallmarks of a good-quality adjudicative decision: 


(a) It does not ignore or overlook relevant issues fairly raised by the facts. 
(b) It makes the evidence base for the panel's decisions clear. 


(c) On issues of law or on generic medical issues, it does not conflict with previous Tribunal 
decisions unless the conflict is explicitly identified and the reasons for the disagreement 
with the previous decision or decisions are specified. 


(d) It makes the panel's reasoning clear and understandable. 

(e) It meets reasonable standards of readability. 

(f) \t conforms reasonably with Tribunal standard decision formats. 

(g) From decision to decision the technical and legal terminology is consistent. 


(h) It contributes appropriately to a body of decisions which must be, as far as possible, 
internally coherent. 


(i) |tdoes not support permanent conflicting positions on clear issues of law or medicine. Such 
conflicts may occur during periods of development on contentious issues. They cannot be 
a permanent feature of the Tribunal’s body of decisions over the long term. 


(j) It conforms with applicable statutory and common law and appropriately reflects the 
Tribunal’s commitment to the rule of law. 


(k) It forms a useful part of a body of decisions which must be a reasonably accessible and 
helpful resource for understanding and preparing to deal with the issues in new cases and 
for invoking effectively the important principle that like cases should receive like treatment. 


A second source is the reports that the Ombudsman makes to the Tribunal 
following her investigations of Tribunal decisions pursuant to complaints that 
she receives from workers or employers who have been unsuccessful at the 
[ribunal. In the first place, the number of Ombudsman complaints in 

orkers compensation matters has dropped dramatically from pre-1985 
levels. This in itself indicates increased acceptance of Tribunal decisions, even 
by losing parties. More to the point, however, is that a high proportion of 
these complaints are found by the Ombudsman to be unsubstantiated. Her 
reports to the unsuccessful complainants, following a full investigation by her 
expert workers’ compensation staff, continue to reflect a thorough respect for 
the general quality of the Tribunal’s decisions. 


A third source of objective confirmation of the decisions’ quality is the small 
proportion of decisions which are the subject of applications to the courts for 
judicial review and the respect that the Divisional Court has given to the 
decisions which have come before it. 


l In 1991 the Ombudsman reported on complaints in 106 cases and found reason 


to doubt the reasonableness of the decision in only six. (These were treated by the 


[ribunal as amounting to a request for reconsideration and were referred to 
reconsideration panels.) 
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The 1990 Coopers and Lybrand Report, which was referred to in the 1990 
Annual Report, also confirmed the quality of Tribunal decisions. The Tribu- 
nal, it said, “renders high-quality adjudicative decisions which are fair, 
balanced, consistent and fully-reasoned”, 


However, as good as the decisions may be, it is essential to recognize that the 
Tribunal frequently finds itself unable to write them in language simple 
enough for the parties to the case to understand. The Coopers and Lybrand 
Report noted this reality and while praising the general quality of the decisions 
called for increased efforts at simplifying the language. 


I believe it is important that the permanent record of the Tribunal’s work, which 
these annual reports provide, include a full examination of this problem of the 
complexity of Tribunal decisions. It is for that purpose that I address the 
problem here. 


The problem, | note, is not in fact as extensive as is sometimes thought. The 
length of decisions is usually seen as one of the indicators of complexity and 
statements about the complexity of the Tribunal’s decisions are unduly influ- 
enced by what seems to be a general impression that the Tribunal’s decisions 
are typically long decisions. That impression is mistaken. 


When the ordinarily very short decisions on issues such as access to files are 
excluded, and the remaining 636 decisions (in effect, the decisions about 
entitlement and the level of benefits) that were released in 1991 are listed in 
order of the length of decision, the following information emerges: 


1. The first 25 per cent (159) of the decisions on that list average 
4.2 pages. 


~ 


The second 25 per cent, 6.2 pages. 


Y» 


The third 25 per cent, 8.0 pages. 


i 


The final 25 per cent, 15.9 pages. 
5. The median decision length is 7.0 pages. 


NX 


Only 26 decisions (4 per cent of the total) exceed 20 pages and 
only four decisions run to 50 pages or more. 


I must also emphasize that the Tribunal has always valued and encouraged simple 
and readable writing. To that end we have organized in-house decision-writ- 
ing seminars and have supported decision-writing programs offered by other 
organizations. We have also acquired a grammar and style checking computer 
program. This program analyzes writing against various standards of simplic- 
ity, and our decision writers are encouraged to check their writing from time 
to time through analysis by that program. In my opinion, for the most part, 
the Tribunal’s panel chairs do write clearly and simply. 


The fact remains, however, that many of our decisions will not be understandable 
to some of the parties to the case. The Tribunal often has to rely on the parties’ 
professional representatives or its own staff to explain the decision to the 
parties. This situation is highly regrettable, but the Tribunals constituencies 
must understand that for a significant number of cases the situation cannot be 
corrected. It is a problem that stems from the very nature of the workers’ 
compensation subject and is built into the role which the Tribunal must play 
in the workers’ compensation system. 
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The difficulty is rooted in the Tribunal’s commitment to explaining fully in 
writing why it came to the conclusion that it did in a particular case and why 
it could not accept the submissions of the unsuccessful party. The Tribunal’s 
obligation to give reasons for its decisions is specified in the statute, but full 
reasons for the decisions are also essential from a policy point of view. The 
problem with the commitment to full reasons, however, is that these reasons 
frequently are inescapably complex. 


This unavoidable complexity has a number of roots. 


First, che nature of the Tribunal’s reasons is to a large extent dictated by the nature 
of the Tribunal’s role within the workers’ compensation system. As the final 
appeal body in a system where there is no right of appeal to the Courts, the 
Tribunal is responsible for functions that go well beyond making fair decisions 
in individual cases. They include the resolution, on a consistent and system- 
wide basis, of problems that involve: ambiguous statute language; the 
definition of the limits of entitlement in cases at the margins of the systems 
coverage; controversial medical or scientific issues; and the supervision of the 
system's commitment to treating like cases in a reasonably like manner. To 
properly fulfil these functions the Tribunal’s decisions must be concerned with 
underlying principles and reconciling themes. 


Second, the factual, medical, scientific and legal issues facing the Tribunal are 
often, unavoidably complicated. Cases that reach the Tribunal (about 1 to 2 
per cent of the system’ total caseload) commonly involve such issues as 
jurisdiction, standards of proof, the role of presumptions, the implications of 
epidemiological studies, burdens of proof, conflicting or inconclusive expert 
medical or scientific evidence, retroactivity, the interpretation of ambiguous or 
deficient statute language — to name only some. Furthermore, these issues 
have to be considered in the context of cases where the extent of disabilities is 
not always self-evident, the often multiple causes of disabilities are frequently 
obscure and/or medically or scientifically complex, and the connection of 
disabilities to the workplace is not always plain. 


‘Third, as the final level of appeal in the compensation system, the Tribunal must 
make decisions that are inherently provocative. The statute has established a 
system that provides some disabled members of society with income replace- 
ment benefits, but denies them to others. It then makes private businesses 
responsible for funding the system. The controversial nature of the issues that 
arise from such a system, and their large impact on the parties involved, call 
upon the Tribunal for especially thorough explanations of its decisions. 


Finally, the T'ribunal’s role requires its panels to write reasons in individual cases 
that will serve the purposes of more audiences than just the worker or employer 
parties in that case. Other groups to whom the decisions must be addressed 
include: the WCB's administrators and the WCB’s board of directors; other 
‘Tribunal adjudicators considering future cases or who may be called upon to 
reconsider the decision in question; Tribunal professional staff; the system's 
stakeholders and their professional advisers; workers’ compensation profes- 
sional advocates and advisers; prospective parties and their representatives in 


future cases; the government, opposition parties and their expert advisers; the 
media; and, on occasion, the Courts. 
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To meet the needs of these audiences, the reasons must be comprehensive, 
technically sound, and persuasive. Furthermore, they must relate in compat- 
ible language to relevant professional literature in the medical, scientific and 


legal fields. 


Given all of these circumstances, the hard truth is that simplicity is frequently not 
an option. 


I am, of course, aware of some feeling within the employer and worker commu- 
nities that it is only since the creation of the Appeals Tribunal in 1985 that the 
workers’ compensation subject has become complicated. I do not, however, 
accept any cause-and-effect relationship. The complexity has always been 
there; the difference is that now it must be made public. The Tribunal is 
merely the designated messenger. 


The Hearing Process 


Another aspect of the Tribunal’s performance which I should like to address 
particularly is the quality and appropriateness of the Tribunal’s hearing process. 
Coopers and Lybrand had reported “an overwhelming perception” of the 
client communities that the Tribunal’s process was “ponderous and overly 
legalistic” and that “panels do not have sufficient control over the decision 
process because of the role of staff”. 


In the 1990 Annual Report, I recorded our “particular surprise” at these criticisms 
of the adjudicative process. They seemed to be remarkably inconsistent with 
the generally positive feedback on the adjudicative processes that by 1989 my 
colleagues and I were commonly receiving from our usual contacts within the 
employer and worker communities. As reported in the 1990 Annual Report, 
in response to those criticisms the Tribunal Chair and Alternate Chair had 
embarked on a series of meetings with the major players in both the worker 
and employer communities throughout the Province to hear their views on 
the Coopers and Lybrand Report, and in particular on the Coopers and 
Lybrand criticism of the adjudicative process. 


Those meetings were completed early in 1991 and confirmed to our satisfaction 
that indeed the criticism of the process was, as of that time at least, unwar- 
ranted. 


I should mention that the role of staff in the pre-hearing identification of issues 
has been adjusted since 1989 so that substantial decisions affecting the conduct 
of a case are now almost always decided in the first instance by the hearing 
panel. (They had always been decided ultimately by the hearing panels but 
interim staff determinations made in anticipation of the hearing panels’ wishes 
and in an effort to shorten the hearing process had been the source of client 
frustration). Thus, one of the Coopers and Lybrand criticisms was in the 
course of being corrected while its report was in progress. 


Page 5 


Annual Report 1991 


| am satisfied that the Tribunal’s hearing processes are fair and effective, and if the 
Coopers and Lybrand “legalistic” criticism is meant to refer to a preoccupation 
with rules for their own sake, I am also satisfied that that criticism is not 
justified. In a hearing process dealing with complex and contentious issues 
which are often of great significance to the parties, considerations of both 
fairness and efficiency as well as principles of law require some structure and 
predictability in the process. We have, accordingly, established such practice 
directions as we have found to be necessary for those purposes. Purthermore, 
each of our hearing panels will normally conduct its hearings in accordance 
with a common hearing structure that we have found to be fair and efficient. 
But from the Tribunal’s inception we have been committed to the rejection of 
any preoccupation with rules for their own sake. 


As with the quality of decisions, I base my opinion concerning the appropriate- 
ness of the Tribunal’s procedures and process most importantly on my own 
professional judgment in such matters but that opinion is buttressed by a 
number of objective indicators: the information obtained through the 1990 
meetings with stakeholders; the ongoing feedback received routinely from the 
employer and worker communities; the reaction of people newly appointed to 
Tribunal adjudicative positions with previous experience of the process of 
other tribunals; and the high level of satisfaction with the process of the 
Tribunal’s own members. It is, in my view, especially significant that the 
worker and employer members who are representative of their communities’ 
interests at the Tribunal, also indicate a high level of satisfaction with the 
‘Tribunal’s processes. 


Backlog 


During the latter part of the reporting period, 1 was asked to respond to a 
questionnaire administered to all agencies pursuant to a Management Board 
review of agencies, boards and commissions. One of the questions was 
whether we had a backlog situation. 


In the course of answering that question, I found it necessary to discuss my 
understanding of the concept of backlog, and I think both the answer and that 
discussion are important enough to be repeated here. 


If the backlog question is whether there are cases piled up at the Tribunal’s door 
which the Tribunal isn’t getting to, the answer is no. We are able to deal with 
cases as they come in. But the question, of course, is not that simple. 


In responding to an inquiry about backlogs it is important that the terminology 
be clear. If one conceives of the Tribunal’s process as a pipeline, then a backlog 
is caused by unplanned or undesirable constrictions at various places in the 
pipeline. And if there are no constrictions of that nature, there is no backlog, 
even though the pipeline will be full of cases at various stages of completion. 
lhe number of cases that would be in the pipeline if there were no unplanned 
or undesirable constrictions is, in my terminology, the Tribunal’s workload, and 
the number of cases that are there because of such constrictions is the Tribunal’s 


backlog. The backlog and the workload together comprise the inventory of 
cases at the Tribunal. 


The Tribunal’s inventory of cases totalled 1,335 at the end of 1991. This 
contrasts with 1,541 at the end of 1990, 1,612 at the end of 1989 and 2,009 


at the end of 1988. This steady reduction has been achieved in a period when 
the incoming caseload has been about the same each year. 
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Deciding whether cases are in the pipeline only because of unplanned or 
undesirable constrictions is a judgment call on a number of levels. 


First, all processes have planned constrictions that are considered desirable or at 
least acceptable. These consist, on the one hand, of the process elements 
themselves as they have been selected and designed by the process designers 
and, on the other, of the reasonable limitations on the resources available to 
operate such elements. 


Thus, the creation of an external appeals tribunal extended the time it takes to 
finally complete a workers’ compensation case, and the nature of the resources 
made available to the tribunal determined ultimately the length of that 
extension. A WCAT example at a less macro level would be the pre-hearing 
review of the sufficiency of the medical evidence in the file. The time it takes 
to do that review extends the time it takes to complete the appeal, and the 
number of staff employed on the review determines the length of that 
extension. 


Whether the reasons for the pre-hearing medical review justify adding any 
additional time to the appeal process and, if they do, how much time — and 
therefore what limitations on the resources applied to the review are warranted 
—are, like the question about the existence of the Tribunal, questions on which 
reasonable people may differ. Answers to these questions require personal 
judgments about what constitutes an adequate adjudication process and about 
how the needs of such a process can be most efficiently and effectively met, 
and about how much time it is reasonable or fair to devote to the process. 
Furthermore, they assume the availability of such funding as can be demon- 
strated to be required for the efficient operation of the elements of the process 
which have been judged to be necessary. 


The various elements of the Tribunal’s process are always under review and are 
subject to continual adjustments in response to the Tribunal’ developing 
experience. For example, in 1992 we will experiment with the increased use 
of pre-hearing conferences in out-of-Toronto cases. But, at this point in time, 
the process elements and the resources we are applying to those elements reflect 
my colleagues’ and my best judgment as to what is fundamentally necessary to 
perform the Tribunal’s statutory assignment within an acceptable time frame. 


There is also, then, the question of whether the agreed upon resources are being 
applied to the accepted elements as efficiently as possible. Could a particular 
element of the process be done faster by organizing and managing it better? 
Thus, is it necessary for the pre-hearing work to take, on average, 40 days, or 
with better organization could it be done in 30? Again, this is question of 
judgment. 


For anyone who disagrees with these judgments, the number of cases in the 
pipeline which in their opinion wouldn’t be there if there were a different 
process design (if we didn’, for example, do a pre-hearing review of medical 
evidence), or if there were a bigger budget, or if the system were organized and 


managed better, will be fairly regarded as backlog. 
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It currently takes a typical entitlement case about 7.5 months to make its way 


through the Tribunal’s process from beginning to end. In 1985, when the 
Tribunal’s process was first being planned, the goal of an average six-month 
turnaround time was regarded as reasonable. In 1988, the Tribunal Chair 
accepted the then Minister of Labour's request that the goal for the average 
turnaround time be reduced to four months. But here we are at the end of 
1991 experiencing a typical turnaround time of 7.5 months. 


Thus, if our own 1985 judgment were still considered sound, we would say that 


the Tribunal was currently running about 1.5 months behind our goal, or that 
we had a backlog of about 267 cases (1.5/7.5 of the inventory at the end of the 
reporting period). If the 1988 goal of four months is still considered a 
reasonable goal, our backlog is about 623 cases. 


It is my own view that the Tribunal’s process design has demonstrated its validity 


and there are no elements of the present design which are not necessary for the 
Tribunal to accomplish its role as that role is defined by the statute. 


As far as the efficiency of the operation is concerned, | still think it may be possible 


to reduce the typical turnaround time perhaps to about seven months. We 
will know better after we have had the assistance of the new case tracking 
system for a few months. 


However, barring a substantial budget increase, six months or four months can 


now both be seen, in my view, to be unrealistic goals. Indeed, given that almost 
four months is typically devoted to negotiating a hearing date with the parties 
and then waiting for the agreed hearing date, neither goal would be feasible, 
even with additional resources, without reverting to arbitrary hearing dates, an 
approach that has been proven not to be acceptable to the parties or their 
rep resentatives. 


“a seven-month typical turnaround time turns out to be reasonable, then, 


relative to that standard, we are currently running a backlog, overall, of about 
89 cases. 


One segment of the Tribunal’s pipeline in which there is evidence of a backlog- 


creating constriction is decision writing. The overall achievement of writing 
decisions within 60 days on average is not, given the increasing complexity of 
our cases, significantly out of line, if at all. However, we continue to havea 
batch of especially old cases that take over 12 months to complete after they 
reach a ready-to-write status. The number of these is not large in the overall 
scheme of things (there are about 30 of these cases at any one time), and they 
are inevitably highly complicated and difficult cases which may be expected to 
take several months to complete in the best of circumstances. However, this 
batch of cases is larger than is necessary, and we are making every effort to bring 
the writing of these cases under better control. 


One of the things about pipelines that it is very important to bear in mind in this 


era of increasingly restrained budgets is that reductions in available resources 
for operating a pipeline do not lengthen the pipeline; they can only be met 


either through more efficient operation or by shortening or narrowing the 
pipeline. 
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There is an intuitive tendency to think of the consequences of cutbacks in the 
funding of adjudication activities in terms only of added delays, to see them, 
in effect, as merely lengthening the pipeline, but this is an optimistic and 
wrong view. Once the potential for more efficient operation of existing 
process elements has been exhausted, and further shortening of the pipeline 
(the outright elimination of some of the process elements) has proven imprac- 
ticable (or illegal), then the final effect of remaining resource cutbacks will be 
to narrow the pipeline and thus to altogether prevent the tribunal from 
performing some proportion of its statutory responsibilities. 


If the resources available to a tribunal were reduced to the point that permitted 
the processing of only 75 cases a month when 100 were being received, a 
tribunal would be faced with a backlog that was always growing. In the short 
run, the true implications of such a cutback would be obscured by the fact that 
the change will be evidenced only by finite additional delays in individual cases 
as appellants waited for their cases to enter the pipeline (once in the pipeline, 
the process time would be the same). But the underlying reality would be that 
the tribunal is now equipped to process only 75 per cent of the cases arising 
under its statute. 


To date, this Tribunal has not been faced with any such conundrum, and | 
mention it here only because of the general environment of “deep” budgetary 
restraint, and of the particular importance in such an environment of keeping 


the thinking clear. 


INFORMATION TECHNOLOGY 


As 1990 drew to a close, the Systems Department, in conjunction with the 
Tribunal’s Chief Information Officer, completed a plan for a major enhance- 
ment of the Tribunal’s information technology. This included a business case 
that was submitted to Management Board of Cabinet in February 1991. The 
major emphasis of this document was the need to correct a serious overload 
situation that existed as a result of an increasing dependence on the use of 
automation in the processing of appeals. The existing five-year-old computer 
system had assumed an indispensable role in the daily production of all 
documents relating to the approximately 1,200 decisions the Tribunal issues 
annually. It was also used extensively for internal and external documents and 
correspondence. This overload situation had led to unsatisfactory response 
times, and stood in the way of the development of new end-user applications. 
Concern over the anticipated effects of Bill 162, which is expected to signifi- 
cantly increase the Tribunal’s case load, made the need to upgrade even greater. 


Management Board of Cabinet approved the business case and a tender was 
released in May. A contract was reached a short time later. The installation of 
a significantly enhanced computer system followed, and its testing and evalu- 
ation are expected to continue into the early part of 1992. The new system 
was selected for its ability to support current computer applications as well as 
the development of new ones. Case Tracking is the first new project to be 
undertaken. 
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The past five years have seen a substantial decrease in cost and corresponding 
increase in speed and capacity of computer equipment. This trend was an 
added incentive to upgrade, enabling the Tribunal to implement a cost-effec- 
tive, case tracking system — the original ideas for which had to be shelved in 
the past due, in important measure, to inadequate computer resources. As of 
the end of the reporting period, the new case tracking system is in the final 
stages of software development and testing. Its aim is to provide more 
up-to-date statistical information about cases and case load, with faster and 
easier access to this information. Implementation is scheduled to commence 
in February 1992, beginning with the Records and Intake departments, and 
will continue with other departments as the year progresses. 


ADVISORY GROUP 


In the summer of 1985 when the Tribunal was in the planning stages, I had 
organized an ad hoc group of interested parties which we called the Advisory 
Group and which served as a convenient forum for constituency feedback on 
our plans, particularly our plans for the hearing process. 


That group was very successful, in my view, in ensuring that what we did in the 
development of the Tribunal we did with a full understanding of the constitu- 
encies’ concerns and that where we did things that did not meet with the 
constituencies’ approval there had a least been full opportunity for input from 
them and for explanation from us as to the reasons for not accepting the 
constituencies views. A description of the Advisory Group and its role 
appeared in the Tribunal’s First Report. 


As the Tribunal emerged from its developmental phase the need for such a group 
was not felt as strongly by me or the Tribunal and this, coupled with the 
unmanageable size to which the Group had grown, led to the concept falling 
into disuse. The last meeting of the Group in its original form took place in 
the spring of 1988. Thirty-four people attended that Meeting, not counting 
Appeals Tribunal members and staff. 


One of the themes in the Coopers and Lybrand Report was a concern about the 
‘Tribunal’s accountability to its client communities, and the report recom- 
mended a renewed commitment to the idea of an Advisory Group. This 
recommendation coincided with a growing interest within the communities, 
and at the Iribunal as well, for a forum for routine consultation on process and 
administrative issues and led in the spring of 1991 to the establishment of a 
steering committee for the development of a new Advisory Group. The 
Steering Committee met on March 6, 1991. The new Advisory Group, 
consisting of five representatives from worker and employer organizations 
respectively and senior representation from the Tribunal’s members and staff, 
met for the first time on September 11, 1991. It has been agreed that it will 
meet regularly, probably on a bimonthly basis. The Group’s “Charter” may 


be seen in the following extract from my memorandum to the Group 
dated April 12, 1991: 


Page 10 


Annual Report 1991 


The Tribunal’s Commitment 


The Tribunal is interested in participating fully in the Advisory Group and, 
on behalf of the Tribunal, the Tribunal Chair makes the following commit- 
ments: 


1. The Tribunal will participate in regular meetings of the Advisory 
Group held at regular intervals, as decided by the external members 
of the Group. 


2. The Tribunal representation in the Group will continue to include 
the Tribunal Chair and Alternate Chair as well as experienced worker 
and employer members of the Tribunal. 


3. The Tribunal will provide to the Group information about the Tribunal 
and its operations as requested by the external members, provided that 
obtaining such information is practicable and not inconsistent with 
any confidentiality requirements or other obligations. 


4. The Tribunal will also provide the Group with an opportunity for in- 
P Spice OPE 
put on any changes of strategic significance which the Tribunal is 
proposing in its administrative, practice or procedure policies. 


5. The Tribunal undertakes to give careful consideration to criticisms or 
proposals emanating from the external members of the G roup, and 
to report to the Group its decisions in such criticisms or proposals. 


ALTERNATE CHAIR 


The Alternate Chair position at this Tribunal has always been a major element in 
the Tribunal’s organizational structure and coming into 1991 the Tribunal had 
had the benefit of two very strong and capable incumbents: Jim Thomas from 
the Tribunal’s inception in 1985 to April 1988, when he accepted appointment 
to an Assistant Deputy Minister position at the Human Resources Secretariat 
and his successor Laura Bradbury. 


In July 1991, the office became vacant a third time when Ms. Bradbury accepted 
appointment as the Chair of the Social Assistance Review Board, and it is with 
great pleasure that I now record in this Report that I was able to persuade 
Maureen Kenny to take on the responsibilities of that office in Ms. Bradbury's 
place. Her tenure in the position commenced Seprember ll 991s 


Maureen Kenny joined the Tribunal originally in 1985 as Counsel to the Chair 
and in that position she played an extremely important role in the develop- 
ment of the Tribunal’s early jurisprudence. She left that position in July 1987, 
when she accepted an appointment as one of the Tribunal’s vice-chairs, a role 
that she, of course, continues in her new position as Alternate Chair. 
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TRIBUNAL ALUMNI 


In addition to Laura Bradbury’s appointment as Chair of the Social Assistance 
Review Board, 1991 saw the Tribunal honoured by two other senior appoint- 
ments for its members. Sandra Chapnik, a part-time Tribunal Vice-Chair, was 
appointed a justice of the Ontario Court, General Division, and Nicolette 
Carlan, a full-time Vice-Chair, was appointed chair of the Industrial Disease 
Standards Panel. 


HIGHLIGHTS OF THE 1991 CASE ISSUES 


This section of my Report continues the tradition of highlighting legal, factual, 
medical and other interesting issues addressed by the Tribunal during the 
reporting period. Unfortunately, it is never possible to do more than note afew 
areas which | found to be of particular interest. The issues are presented in no 
particular order of importance. 


Re-employment Under Bill 162 Amendments 


This reporting period saw the release of the first Tribunal decisions on the 
re-employment provisions introduced to the Workers’ Compensation Act in 
1989 by Bill 162. Tribunal decisions have had to address a number of 
procedural and legal issues arising from the new provisions and the re-employ- 
ment procedures developed by the Board. 


The decisions have identified the difficulties in handling re-employment claims 
expeditiously, which is generally necessary for early rehabilitation, and the need 
for the Board to obtain sufficient information to decide the worker's level of 
fitness. Decision No. 968/90 (1991), 17 W.C.A.T.R. 334, recognized that the 
Board will need to make determinations quickly and that the worker's needs 
or abilities may not be fully known or may change over time. This decision 
indicated that the Board could act on the information available to it at the 
time, and could make further determinations and give new notices to the 
employer as the situation changed. Deciston No. 968/90 also considered the 
employers duty to accommodate the workplace when the worker could 
perform the essential duties of his pre-injury job. 


Decision No. 372/91 (1991), 19 W.C.A. TR. 317, appeared to approach the 
requirement of notice more strictly and identified a number of factors which 
should be addressed by the Board before sending a notice of fitness to the 
employer. While Decision No. 372/91 found that an employer must comply 
awith a notice of fitness and appeal any disagreements, the decision also held 


that an employer’ obligation to re-employ did not arise until it received a valid 
notice of fitness. 


After Decision No. 372/91 was released, the Board provided submissions to the 
Inbunal on its interpretation of the re-employment provisions, and the 
administrative impact of an interpretation which would require the Board to 
determine the worker's level of fitness and issue a notice to the employer before 
the obligation to re-employ could arise. These submissions were referred to a 
number of Panels considering re-employment cases. Decision No. 605/91 
(1991),21 WCAT.R. 131, was the only decision to issue during 1991 which 


considered these submissions. 


Page 12 


Annual Report 1991 


Decision No. 605/91 agreed with Decision No. 372/91 that the wording of the 
Act required the Board to give notice to an employer before the obligation to 
re-employ could arise. Other Tribunal decisions on this point should issue 
during 1992. 


Decision No. 605/91 is also interesting for its consideration of what must be 
proved to rebut the presumption contained in the re-employment provisions, 
and of the standard of proof that the rebuttal must meet. 


Occupational Stress 


Occupational stress remains an issue of interest to the public. As mentioned in 
the last Report, the Board is in the process of developing a policy on chronic 
occupational stress. Meanwhile, the Tribunal continues to adjudicate stress 
appeals on a case-by-case basis. 


Early Tribunal cases which suggested that a special two-step inquiry was necessary 
because of the evidentiary difficulties in stress cases have not been followed. It 
now appears to be accepted that the usual test applies: has it been established 
on a balance of probabilities that the workplace was a significant contributing 
factor to the disability? 


In deciding whether this test has been met, Tribunal panels carefully weigh 
employment stressors with personal stressors. A stress disability will not be 
compensated where the work problems are insignificant when compared to 
the worker's personal problems. See Deczston No. 312/90 (April 15, 1991). It 
is not enough to say that the workplace contributed to the stress. There must 
be an identifiable injuring process which is associated with the workplace. 


Decision No. 520/90 (1991), 19 W.C.A.T-R. 147. 
As noted in the last Report, Decision No. 322/891 (1990), 18 W.C.A.T.R. 93 at 


p. 102, asked for submissions on whether personnel actions could be consid- 
ered compensable “accidents”. Decision No. 322/89 (1991), 18 W.C.A. TR. 
93, issued during this period. The majority found that a demotion which was 
negotiated between the employer and the union was not a compensable 
“accident”. However, there was a dissent which found that the worker had 
been disabled over a period of time by the demotion and was entitled to 
compensation. 


The Tribunal has granted entitlement in cases where a worker suffered an acute 
onset of stress. In Decision No. 952/89 (January 23, 1991) the worker experi- 
enced an acute anxiety reaction following disciplinary action at work. In 
Decision No. 99/91 (1991), 18W.C.A.T.R. 293, a police officer was entitled 
to compensation for a post-traumatic stress disorder which he suffered follow- 
ing a shooting incident. In Decision No. 1030/89 (1991), 20 W.C.A. TR. 46, 
another police officer was found to be entitled to benefits on an aggravation 
basis where he experienced chronic workplace stress and was also involved in 
several stressful criminal investigations. 
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Occupational Disease 


Occupational disease cases involve workplace exposure to harmful processes or 
substances. These cases continued to raise some of the most challenging 
adjudicative issues. The Tribunal’s general approach remains the same. Dis- 
abilities are compensable if they are covered by the statutory definition of 
“industrial disease” and related provisions, or by the “disablement” branch of 
the definition of “accident”. 


The Tribunal is often called on to assess complex epidemiological evidence. 
However, cases where there is little or no epidemiological evidence may be even 
more challenging. The Tribunal is required by statute to decide on the “real 
merits and justice” of a claim. Tribunal panels must weigh all of the available 
evidence, including the medical evidence and opinions relating to the particu- 
lar worker, the job conditions, any non-employment exposures, and any 
general studies or epidemiological evidence on similar conditions. See, for 
example, Decision No. 773/88 (1991), 19W.C.A.LR. 39, (which dealt with 
pharyngeal cancer in a nickel worker), Decsston No. 331/89 (March 26, 1991) 
(where the worker had lung cancer and was exposed to a “veritable soup” of 
carcinogens) and Decision No. 645/91 (October 1, 1991) (which involved 


sarcoidosis). 


There have also been a few occupational disease cases where the worker had either 
developed a condition which was a precursor to an industrial disease or had 
become sensitized to particular agents due to workplace exposure, and had to 
be removed from exposure. See Decision No. 157/91 (1991), 20 W.C.A.T.R. 
228, and Decision No. 331/91 (June 4, 1991). 


Tinnitus and hearing loss claims are generally treated as occupational diseases. 
Decision No. 872/89 (1991), 21 W.C.A.T.R. 10, found that a tinnitus condi- 
tion could be caused by industrial noise in the absence of a compensable level 
of hearing loss. Decision No. 181/89 (1991), 19 W.CATR. 93, analyzed the 
basis for assessing the effects of impact noise, continuous noise and combined 
impact and continuous noise. Deciston No. 132/90(1991), 17 W.C.A.T-R. 99, 
confirmed the Board's policy of applying a presbycusis factor to hearing loss 
claims by older workers. The presbycusis factor reflected the existence of a 
separate, non-compensable injuring process in older workers. 


Chronic Pain and Fibromyalgia 


Appendix C to the Third Report reviewed the development of the Tribunal’s and 
Board's treatment of chronic pain and fibromyalgia in some detail. The 1990 
Annual Report summarized the WCB board of directors section 86n review 
of Deciston Nos. 915, 915A, etc., which issued on June 1; 1990 (reproduced 
in | 5 W.C.A-TR. at p. 245). The section 86n review showed a large measure 
of agreement between the two institutions. The board of directors concluded 
there was no need to direct the Tribunal to reconsider Decision Nos. 915 and 
915A. However, a number of Tribunal decisions included in the section 86n 
review had awarded temporary benefits for chronic pain prior to March 27, 
1986, the date Decision No. 915A found should be the starting point for 
chronic pain benefits. At the close of the last reporting period, the board of 
directors was considering submissions on whether the Board should exercise 
its discretion to direct the Tribunal to reconsider these cases. On January 18 
1991, the board of directors issued individual decisions in these cases. By 
majority vote, the board of directors directed the Tribunal to reconsider. An 
example of one of these section 86n decisions is found at 18 W.C.A.TR. 339. 
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The Tribunal commenced processing these reconsiderations. However, the board 
of directors subsequently received a request to reconsider its section 86n 
direction. After consulting with the parties to the Tribunal proceedings, the 
Tribunal suspended its reconsideration procedures. 


The Tribunal Chair was formally advised on November 27, 1991, that the board 
of directors had considered the request to reconsider at its November 8, 1991, 
meeting and declined to reconsider. At the close of the reporting period, the 
‘Tribunal was in the process of contacting the parties and rescheduling pre- 
hearing conferences in these cases. 


‘Turning to the Tribunal’s chronic pain decisions issued during 1991, panels 
continue to apply the “whole person” approach to assessments. In some cases, 
Panels have “double checked” a non-organic chronic pain pension by compar- 
ing it to the likely pension award for an organic disability of the same nature. 
See Decision No. 23/89 (1991), 18 W.C.A.T.R. 61. While the “whole person” 
approach accords with the Board’s policy against stacking non-organic benefits 
on organic benefits, it has been noted that the no stacking policy is intended 
to prevent compensating a worker twice for the same disability. If there are two 
disabilities, both must be compensated. See Decision No. 409/91 (1991), 19 
WCA.TR. 334. 


Panels have also examined a number of issues arising from the Board’s new 
Psychotraumatic and Behavioural Disorders Rating Schedule which applies to 
chronic pain and fibromyalgia. See, for example, Decision No. 738/90 (1991), 
18 WCATR. 246. 


Decision No. 912/90] (1991), 17 W.C.A.T.R. 310, discussed the difficulties in 
determining maximum medical rehabilitation in a chronic pain case, especially 
when the disability arose before 1986, when the condition was not well 
understood and rehabilitation services were not as available. 


Transfer of Costs Between Employers 


In cases involving negligence and more than one employer, the Act enables the 
Board to transfer all or part of the costs of an accident to a different class or 
group of employers where the Board is satisfied that the negligence of a 
Schedule 1 employer other than the injured worker's employer has contributed 
to the injury. 


The 1990 Report noted a change in the Tribunal’s treatment of cost transfers. 
Early Tribunal cases found that a cost transfer was only available if there was 
“clear evidence” of negligence. The 1991 cases confirm the 1990 trend that the 
Act does not require such a high standard of negligence. Decision No. 111/91 
(April 17, 1991) found that the concept of negligence should be given the 
same interpretation as at common law. Decision No. 188/90 (July 3, 1991) 
found that in an occupier’ liability case, the test for negligence should be based 
on the Occupiers Liability Act, which was similar to the usual common law test 
for negligence. Decision No. 301/91 (June 6, 1991) proposed a somewhat 
different test based on a standard of reasonable care “under the circumstances 
of the cost transfer”. The Panel considered (1) what was a reasonable standard 
of care in the circumstances of the work-related disability, (2) whether the 
standard was breached by another Schedule 1 employer or its workers and (3) 
ifso, did the breach make a significant contribution to the accident. 
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Classification of Employers 


A number of decisions issued in 1991 dealt with employer classifications. The 
exemption for organizations not operated as a business or trade or for profit or 
gain was considered in the context of a residential condominium corporation 
(Decision No. 991/88 (1991), 19 W.C.A.T-R. 68), and a meals-on-wheels 
operation (Decision No. 352/91 (1991), 19 W.CA.T.R. 308). The Tribunal 
also considered the Board’s policy on subcontractors (Decision No. 338/91 
(November 11, 1991)), the policy of classifying employers based on end 
product, when more than one product is produced and the end product ts not 
named in the rate groups (Decision No. 927/90 (June 19, 1991)) and the 
exception to the general requirement that an employer should be assessed as a 


single unit (Decision No. 806/89 (1991), 19 W.C.A. TR. 116). 


Miscellaneous 


The Appeals Tribunal is created as a tripartite appellate body with investigative 
powers. A number of decisions dealt with the Tribunal’s unique powers and 
role under the Workers’ Compensation Act. Decision No. 909/90 (1991), 20 
W.C.A.T.R. 168, considered the parameters of the Tribunal’s investigative 
powers and its mandate to determine on the “real merits and justice”. Deciston 
No. 657/91 (1991), 20W.C.A.T.R. 293, discussed the role of theTribunal’s 
medical assessors who are appointed under the Act. Decision No. 764/91 
(1991), 21 W.C.A-ER. 348, considered the precedential value of previous 
Tribunal decisions and when a Panel should defer to a general Tribunal 
position. Decision No. 136/90 (1991), 19W.C.A.T.R. 134, and Decision No. 
816/90 (August 22, 1991), examined the effect of the Freedom of Information 
and Protection of Privacy Act, 1987, on confidentiality and access provisions 
in the Workers’ Compensation Act. Decision No. 190/89 (December 2, 1991) 
and Deciston No. 99/91A (1991), 21 W.C.A.T.R.79, considered whether the 


‘Tribunal had the power to award costs. 


Other interesting legal and medical issues to come before the Tribunal included 
the compensability of impotence (Decision No. 785/88R (1992), 21 
W.C.A.T-R. 1), the standard of proof to be applied in determining whether a 
worker has committed suicide (Decision No. 32/9] (1991), 18 W.C.A.TR. 
258) and the compensability of heart attacks (for example, Decision Nos. 
344/89 (1991), 20W.CA.T.R. 26, 433/91 (October 31, 1991) and 191/91 
(August 20, 1991)). 


JUDICIAL REVIEW ACTIVITY 


In 1991, three applications for judicial review of Tribunal decisions were heard 
by the Divisional Court. 


The decisions subject to the applications were: 


1) Deetsion No. 799/87 dated September 3, 1987, and heard 
March 5, 1991, 


2) Decision No. 298/88 (1 988), 9 W.CAT.R. 281, heard 
February 14, 1991, 


3) Decision No. 656/88 dated December 9, 1988, and heard 
November 8, 1991, 
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All three applications for judicial review were dismissed. 


A motion for leave to appeal was brought to the Court of Appeal from the 
decision of the Divisional Court, on November 29, 1990, dismissing applica- 
tions for judicial review in the following seven decisions: Decision No. 850/87 
dated February 11, 1988, Deciston No. 850/87R (1990), 14 W.C.A.T.R. 1, 
dated March 23, 1990, Decision No. 981/87 dated June 3, 1988, Decision No. 
981/87Rdated March 23, 1990, and Decision Nos. 695/88, 696/88 (1989), 10 
W.C.A.T.R. 308, and 697/88, all dated March 9, 1989. 


The application for leave was heard on June 24, 1991, and dismissed. 


An earlier motion for leave to appeal of Decision No. 525 dated March 19, 1987, 
was dismissed by the Court of Appeal, on February 21, 1991, for delay. 


A further motion for leave to appeal to the Court of Appeal has been filed with 


respect to the Divisional Court’s decision on the application for judicial review 


of Decision No. 656/88. 


At the end of 1991 there were six applications for judicial review outstanding. 
These are applications for review of: 


Decision No. 801/88 dated November 23, 1988, 
Decision No. 917/88 dated August 11, 1989, 
Decision No. 977/89 (1990), 13 W.C.A. TR. 298, 
Decision No. 155/90 dated March 12, 1990, 
Decision No. 497/90 dated September 27, 1990, and 
Decision No. 32/91 (1991), 18 W.C.AVTR. 288. 


Other Matters 


On May 7, 1991, the Tribunal attended at an application to the Ontario Court 
(General Division) to restrain the Tribunal from proceeding with hearing a 
workers claim for work related stress. The worker had entered into an 
agreement with her employer waiving rights. Counsel for the worker brought 
a motion to quash the application based on sections 16, 17, 75 and 86g(1) of 
the Act. The Tribunal, defending its jurisdiction, supported the motion to 
quash. 


The Court held that these sections provide the Workers’ Compensation Appeals 
Tribunal with the exclusive jurisdiction to deal with all problems raised in the 
notice of application, and quashed the application. 
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THE APPEAL PROCESS 
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THE TRIBUNAL REPORT 


THE APPEAL PROCESS 


The appeal process used by the Tribunal has been represented graphically as a flow 
chart on the facing page. The process from receipt to final disposition of a 
typical appeal is as follows. 


Appeals are logged in by Records and forwarded to Intake, the department 
responsible for obtaining the worker’s file from the WCB and other necessary 
preliminary information. Once Intake’s work is complete, it forwards the file 
to the Tribunal Counsel Office where the case is prepared for hearing. The 
main vehicle in this regard is the Case Description (“CD”) which summarizes 
the salient facts, identifies the probable issues, and provides an indexed copy 
of all relevant documents from the WCB file. Upon completion, the CD is 
forwarded to the WCB and to the worker and employer, or their repre- 
sentatives, who are free to request deletions, additions or amendments. 


(The worker's consent to the employer having access to documents in his or her 
file is sought at the initial stages of an appeal. If the consent is withheld, the 
processing of the appeal is put on hold while the issue of the employer's right 
of access to relevant documents is decided by a Tribunal Panel. This is done in 
a special panel process.) 


At the same time, the CD is sent to the Tribunal’s Medical Liaison Office (MLO), 
to the Tribunal counsel assigned to assist with the case, and to the Scheduling 
Department. In the Scheduling Department, discussions concerning a_hear- 
ing date are initiated immediately with the parties representatives with a view 
to agreeing on a hearing date. The MLO identifies medical issues in the case 
and checks the medical evidence available in the file and consults where 
necessary with the Tribunal’s Medical Counsellors as to significant omissions 
or deficiencies. Problems with the medical evidence are addressed by further 
investigating, perhaps through seeking further information or clarification 
from doctors whose reports are to be found in the WCB file or by seeking 
additional advice or opinions from doctors on the Tribunals roster of Order- 
in-Council appointed medical assessors. If this activity cannot be completed 
before the hearing date, the problem is brought to the attention of the Hearing 
Panel at the hearing and the Panel may direct post-hearing completion of such 
further investigation. 


A hearing panel may, in any event, in the course of the hearing and decision-mak- 
ing process, identify for itself a need for further medical or other investigation. 
Where that happens, it will instruct the Tribunal Counsel Office to coordinate 
and direct that investigation, post-hearing. 


The results of any Tribunal investigations, whether post-hearing or pre-hearing, 
are shared with the parties, who are entitled to make submissions in respect of 
them or, indeed, to respond with further evidence of their own. 
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It is usual for panels to rely on written medical reports as sufficient indication of 
a doctor’ evidence. However, where a report requires clarification or explana- 
tion, the report’s author may be required to testify and questioned about the 
report. 


The Tribunal counsel investigates the law relating to an appeal and, where 
necessary, provides the Hearing Panel, and the parties, with copies of especially 
significant previous decisions of the Tribunal or of other authorities. He or she 
also assists with any need for further clarification of the issues likely to be 
addressed by a hearing panel and provides information to both parties’ 
representatives concerning the probable issue-agenda and the Tribunal’s hear- 
ing process. 


The CD, any additions to the CD requested by the parties, and any product of 
the pre-hearing work of the MLO or the Tribunal counsel is delivered to each 
member of the tripartite hearing panel a few days before the hearing date and 
is read by them in advance of the hearing. 


At the hearing, any participating party is entitled to submit such further docu- 
mentary evidence as he or she considers necessary and to have any witnesses 
testify. This is subject to the obligation to give the other party and the Tribunal 
three weeks advance notice of such evidence. Witnesses may be cross-ques- 
tioned by the other party and by any member of the hearing panel. It is usual 
for at least the worker to testify. 


Once all the evidence has been presented, submissions on the evidence and law 
are made and the hearing ts then considered complete. The hearing is, 
however, always subject to being reconvened on the initiative of the hearing 
panel if the panel concludes that additional evidence or further submissions 
are needed. 


After the hearing, the decision is made through a process involving panel 
caucuses, drafting reasons, reviewing draft reasons, re-drafting, further cau- 
cuses, etc. The drafting of reasons is the responsibility of the panel chair but all 
three members of the hearing panel participate fully in the decision-making 
process. Frequently, draft decisions will be submitted to the Tribunal’s draft 
review process prior to the decision being finalized. 


After the decision is released, the Tribunal may receive a request for reconsidera- 
tion, or be asked to respond to a complaint to the Ombudsman’s Office, or 
the decision may become the subject of judicial review. 
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VICE-CHAIRS, MEMBERS AND STAFF 


Lists of the Vice-Chairs and Members, senior staff and Medical Counsellors 
active during the reporting period, as well as a record of roster changes and 
résumés for newly appointed Vice-Chairs and Members can be found in 


Appendix A. 


TRIBUNAL COUNSEL OFFICE 


The Tribunal Counsel Office (TCO) consists of six groups, each reporting to the 
General Counsel. 


Intake 


The Intake Department handles all incoming appeal applications and the public’s 
questions about appeals and about the appeal process. The Intake Department 
has been primarily responsible for all the Tribunal’s “special section” cases. The 
special section cases include section 77 access to worker file cases, section 21 
employer requests for medical examination, and section 15 cases on the right 
to maintain civil actions for damages. 


However the Intake Department is not responsible for re-eemployment issues 
under section 54b of the Act. These special section cases are handled by asenior 
TCO lawyer. 


The legal aspects of Intake work are carried out under the review of TCO lawyers. 
Special section cases constitute approximately 35 per cent of the Tribunal’s 
incoming cases and often involve complex legal issues. 


The Intake Department is headed by the Intake Manager. 


Case Description Writers 


Case Description Writers are responsible for preparing all cases for hearing 
according to a standardized model and within certain time limits. 


The Case Description group works under the supervision of a senior TCO 
lawyer. 


Noteworthy in 1991 was the fact that the Case Description group eliminated an 
earlier backlog and was able to keep up with the incoming volume of work 
without development of any further backlog. As a result, case descriptions were 
sent to parties in 1991 within a month or six weeks of the file being ready for 
preparation of the case description, unless specific difficulties were encoun- 
tered with the appeal or with the receipt of file material from the Board, 


Pre-hearing Legal Workers 


When the case description is complete, the case is scheduled and transferred 
either to a legal worker or to a lawyer. Approximately 90 per cent of cases are 
handled by legal workers. These legal workers deal with matters that arise 
pre-hearing and may provide assistance to the parties if there are questions 
respecting the preparation of the cases. 
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This year was the first full year of operation for TCO's expanded group of 
pre-hearing legal workers. The group now includes three senior legal workers 
and two pre-hearing legal workers, and is headed by a manager of the 
pre-hearing group. The group has increasingly taken on more complex func- 


tions. 


Lawyers 


Lawyers handle a small number of the most complex cases, involving novel legal 
issues or issues Which have been identified as involving a significant Tribunal 
interest. 


Ac the request of the hearing panel, lawyers may attend hearings to cross-question 
witnesses or may provide the Panel with evidence, usually in the form of expert 
evidence from one of the Tribunal’s medical assessors. The purpose of these 
functions is to ensure that there is an adequate record before the Panel. Lawyers 
may also make submissions on matters of law either by way of written 
submissions or orally at the hearing, at the request of the hearing panel. 
However, TCO lawyers do not make submissions on issues of fact and all 
submissions are presented in as neutral a manner as possible. 


Lawyers also provide assistance to legal workers and supervise many of the 
functions carried out by legal workers. In 1991 there were five lawyers in TCO, 
exclusive of the General Counsel, as well as one articling student. Major issues 
which required lawyer input included the questions of legislative interpreta- 
tion in re-employment appeals and issues related to stress claims. 


TCO lawyers also handle applications for judicial review. 


Medical Liaison Office 


The Medical Liaison Office co-ordinates and oversees all of the Tribunal’s 
interactions with the medical community and facilitates the Tribunal’s use and 
understanding of medical evidence. 


Pre-hearing 
In 1991, 41.7 per cent of the total number of pension and entitlement case 
descriptions were referred to the Tribunal’s Senior Medical Counsellors for 


assessment of the nature of the medical issues and the possible need for further 
medical evidence. 


Additional medical information was put before the Panel in 80 per cent of these 
cases: in 30 per cent, general information was provided; in another 30 per 
cent, gaps were filled or clarification obtained; and in 20 per cent, problems 
with the sufficiency or quality of evidence were identified. In the latter 20 per 
cent of cases, either more evidence was provided via Medical Assessor reports, 
or the identification of potential problems was communicated to the Panels 


for their consideration. 
Post-hearing 


Of the total 192 post-hearing medical evidence requests by hearing panels 


received in CO this year, 59.4 per cent of these were referred to the MLO 
to obtain independent expert evidence. 
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Medical Counsellors 


Counsellors continue to review case materials referred by the MLO in order to 
determine if 


1) there are gaps in the medical reporting; 
2) clarification from treating physicians is required; 


3) general medical information would assist in understanding the medical 


condition in the appeal; 


4) additional medical information from an appropriate specialist(s) may be 
of assistance to the Panel. 


Counsellors continue to monitor the sufficiency and quality of the Tribunal’s 
Medical Assessor roster and recruit as needed qualified experts for the Tribu- 
nal’s section 86h roster of medical assessors. 


Medical Counsellors conduct annual medical audits of decisions to determine 
whether from a medical professional’s perspective, there are problems with the 
manner in which medical fact or theory is treated or recorded in Tribunal 
decisions. Generic issues are identified which permit the Tribunal to evaluate 
its processes and practices as they relate to medical issues and medical evidence 
and to address any problems through medical education initiatives, several of 
which occurred this year. 


No changes to the Medical Counsellor roster occurred this year. 


Section 86h Medical Assessors 


Assessors are highly acknowledged leaders in their specialty and may be asked to 
assist the Tribunal in a number of ways. Usually, they will be asked to review 
the appeal documentation, perhaps examine the worker and prepare a report 
in response to specific questions. Frequently, Assessors are asked to provide 
general information about the nature of a particular medical condition and the 
known medical theories concerning diagnosis, causation, pathology, treat- 
ment, prognosis and terminology. Assessors may be asked to recommend 
references, texts and journals or prepare medical treatises to assist the Tribunals 
lay panels. 


Generally, Assessors provide evidence by way of written reports. However, where 
a Panel determines it to be necessary, Medical Assessors may be asked to testify 
at the hearing as the Tribunal’s expert witness. 


All substantive medical reports and literature reviews conducted by Medical 
Assessors continue to be placed in the Tribunal Library for research purposes. 


Medical Assessors are appointed for three year terms by the Provincial Cabinet. 
In 1991, a large percentage of Assessors required reappointment. Of the total, 
21 were not re-appointed either because they retired from practice, moved out 
of the province or declined reappointment. Counsellors recruited and filled 
any vacancies that would have left the Tribunal’s resources compromised. 
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Post-hearing Legal Workers 


When the panel identifies that additional information is required after hearing, 
a request is made to the post-hearing legal workers, who coordinate this 
continuing investigation. The post-hearing legal workers report directly to 
General Counsel through a group leader. 


INFORMATION DEPARTMENT 


Publications 


The Publications Department continues to refine and add to the Tribunal’s roster 
of publications. 


Practice Directions 

The Tribunal reviewed its Practice Directions in 1991 and some important 
amendments resulted. The revised Practice Directions were made available to 
the public in a loose-leaf format. This format will make future amendments, 
which may apply only to individual practice directions, easier to distribute. 


Cases Considered 


Summaries of Tribunal decisions include a list of other decisions considered in 
the summarized decision. These other decisions may be WCAT decisions, 
court decisions or decisions of other administrative tribunals. In 1991, we 
began adding a reference indicating the way that these other decisions were 
treated in the summarized decision (for example, whether applied, distin- 

uished or merely referred to). 


cn 
oD 


Decision Digest Service (DDS) 


Additions were made to the index material found in the Cumulative Binder of 
the DDS. They relate to decisions released before the DDS began. It is now 
possible to search all of the Tribunal’s decisions by keyword or by section of the 


Act, using only the Cumulative Binder and the latest volume binder of the 
DDS. 


The Annotated Statute (December 1985 — December 1989) consolidates all the 
prior volumes of the Annotated Statute into one document. It was edited to 


match the format and the selection criteria used in the more current releases 
of the Annotated Statute. 


The Keyword Index, Volume I covers decisions released from December 1985 to 
March 22, 1988, when a different keywording system was in place. 


When a new keyword term is used for the first time, it is added to the Keyword 
Guide Supplement. This alerts users to search the new terms also. The Keyword 


Guide Supplement is now a regular feature of the DDS and is updated every 
three months. 
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W.C.A.T. Reporter 


A consolidated keyword index appears in the Reporter at five-volume intervals. 
Until 1991, the keyword index for each volume issued after the last consoli- 
dated index had to be searched separately. The Reporter's /nterim Cumulative 
Keyword Index now allows the intervening volumes to be searched in one 
document. 


Concordance 


The coming into force of the R.S.O. 1990 version of the Workers’ Compensation 
Act resulted in a virtually complete renumbering of the R.S.O. 1980 version. 
‘To ease the transition to use of the new numbering, we prepared a Concordance 
that allows users to find the new section number by looking up the old 
number. 


Leaflet 

The Tribunal has relied on the publication, A Straightforward Guide to the Workers 
Compensation Appeals Tribunal, to make itself known to the public. This 
relatively long pamphlet explains the Tribunal’s role and procedures in some 
detail. It is also fairly expensive to produce. We have concluded that a shorter 
and simpler leaflet would provide a better introduction of the Tribunal to the 
public. It would also be more cost-effective. We therefore plan to publish such 
a leaflet. The Straightforward Guidewill continue to be provided to those who 


require its greater detail. 


Depository Libraries 

We investigated the operation of the Ontario Government Depository Libraries 
programme and decided to participate in 1992. We will supply the Reporter 
and DDS to full depository libraries in the programme, free of charge. As these 
libraries are spread throughout Ontario, free access to our most important 
research publications will become easier, especially for those who cannot take 


advantage of the Tribunal’s Library. 
Library Highlights 


Current Awareness 

Current Awareness continues to be a very popular service. It provides OICs and 
staff with a comprehensive package of information regarding additions to the 
library's holdings. Sixty-seven people now see it on a weekly basis. 


During 1991 two new chapters were added. “From the Legislature” includes 
information regarding new bills, and transcripts of Committee hearings; 
“Computers” contains the contents pages from all the computer related 
periodicals we receive. 


Automation 

The possibility of creating a database for the book collection was explored. Such 
a file would provide automated access to the collection and make the library 
less dependent on external resources by allowing for in-house creation and 
editing of records and production of the book catalogue. 
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Subject authority lists were transferred from Wordperfect files into Cardbox-Plus 
databases. This allows for quicker and more accurate assignment of subject 
headings to materials being indexed in the Library File and makes it simpler 
to revise and print copies of the authority lists. 


Acquisitions 

During the year the following items were added to the library: 280 books and 
vovernment documents, 189 entries added to the file of judicial cases (Juris), 
1,835 periodical articles and other documents indexed in the Library file. 


Interlibrary Loan 
A total of 724 items were obtained on interlibrary loan. 


Serials File 
The computer file used for recording serials was improved to allow for billing 
and claims information to be recorded in a standardized format. 


Sixteen new titles were added to our holdings to bring the total number received 
toy). 


Our holdings were reported to two union lists, Ontario Government Libraries 
and Toronto Association of Law Librarians. 


Reference 


A second full time librarian commenced duties in early 1991. This enabled us to 
improve our reference service by having a staff member at the reference desk 
at all times. We continue to provide service to a wide range of external users. 
For example, students studying workers’ compensation law, from George 
Brown College in Toronto, were regular users of the libraries services. 


SYSTEMS DEPARTMENT 


lo provide adequate and efficient computer resources, Systems undertook the 
replacement of the Tribunal’s over-burdened computer system with new 
equipment capable of meeting the organization’s needs for the next four years. 
‘to accomplish this, the department obtained approval of a business case 
submitted to Management Board of Cabinet, wrote and released a public 
tender for the new equipment and, after awarding a contract, oversaw its 
installation and configuration. 


Before its arrival, necessary upgrading of the Tribunal’s current software took 
place. This involved the testing and evaluation of software. Upgrading had not 
been done in some time due to customization of the old software. All 
unnecessary customization was removed, making it easier to upgrade the 
software which would eventually run on the new computer system. The result 
is that future modifications will be done in a more timely fashion, giving users 
access to the performance enhancements of newer software releases. 


When installed and configured, Systems transferred over the organization's 
applications from the old equipment to the new in December, and users began 


using the new computer for the first time. Acceptance testing began in the new 
year. 


Page 26 


Annual Report 1991 


‘To take advantage of better and less expensive computer applications, the 
interconnection of Personal Computers to the Tribunal Local Area Network 
was carried out. This development allows for the tailoring of software applica- 
tions to the individual needs of users. The first application of this kind is 
scheduled for setup on the network early in the new year. The Case Tracking 
Application, as it is known, is expected to be the foundation for additional 
efforts to improve the efficiency of case work at the Tribunal. 


Some other accomplishments during the year include: better off-site computer 
support of Tribunal panel members in the form of portable computer systems, 
more secure access to the organization’s main system from offsite locations 
and, with additional Personal Computers accessing the main computer sys- 
tem, other terminals have been freed for internal use reducing the inefficient 
sharing of terminals. 


The future for 1992 includes: completing the evaluation of the new main 
computer system, implementing Phase I of the Case Tracking System, provid- 
ing additional secure access to the main computer from remote locations, 
providing an automated help desk system, more efficient access to the com- 
puter for handicapped employees and computer based applications to aid in 


the daily working of the Tribunal. 


Case Tracking 


From 1987 to 1988, an Oracle based application was developed for the Tribunal 
to manage its caseload. For a variety of reasons, the Tribunal was not able to 
implement this system and decided to defer its case management project so 
that more immediate information technology needs could be met. 


A new project to implement a system to keep track of cases was launched in April 
of this year. The consulting firm of Gellman and Hayward worked with 
Tribunal staff to develop a database, using dBase IV, that would automate the 
process of tracking cases. The decision to use dBase was based on available 
in-house expertise as a case tracking application had already been developed 
by the Statistical Research and Analysis Department. The new case tracking 
application was developed with this database as a model in order to provide 
continuity. All cases tracked on the old system will be added to the new system. 


The new database will provide access to up-to-date information about all cases in 
the Tribunal system, i.e., it will provide information as to the current physical 
location and the current status of a file, which department and which staff 
member is working on the appeal, and which stage in the appeal process a case 
has reached. The database will therefore provide simple access to the chronol- 
ogy of a case and its current status, helping Tribunal staff to respond quickly 
to telephone inquiries. In addition, it will be possible to determine informa- 
tion about cases in general. For example, how many cases are at a given stage 
of the process at a given time. Inquiry screens for each department will provide 
information that should help departments assess current workload. 


The Statistical Research and Analysis Department will use information in the 
database to develop reports that are based on an analysis of the data about 
individual cases. In other words, they will generate information about the 
Tribunal’s caseload. (This has been done by the Department in the past, but 
with more limited information.) All of the information about cases that have 
already been decided will be converted to the new database. 
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YEAR END STATISTICAL SUMMARY 


Introduction 


This statistical report represents a detailed summary of the 1991 eon 
figures. In general, the 1991 pattern was similar to the pattern for 1990, 
however in 1991 there were more files received (32 more than in 1990) and 
more files completed (167 more than in 1990). In addition, there was a more 
pronounced decrease in the overall case inventory in 1991 compared with 
1990. (Figure 1) 


Figure 1 — INCOMING FILES AND FILES COMPLETED 
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This statistical summary begins with an accounting of the numbers and types of 
cases received in the year in relation to other years. The next section focuses on 
closed cases, and gives details of how and when cases were closed in terms of 
the appeals process. There is then a further analysis which discusses typical 
stage completion times for 1991 cases. 


lhe two key production measures, hearings and decisions, are then examined in 

detail. In this section, the hearings representation profiles for workers and for 
employers are presented and discussed in terms of their regional breakdowns. 
| his section also presents the total number of hearings conducted in 1991 and 
the total number of decisions released in 1991. 


Che final section provides a breakdown of the 1991 year-end inventory of 
outstanding cases by appeals processing stage. 
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Cases Received 


The general pattern of incoming cases for 1991 was quite similar to the 1990 
pattern. In 1991, 1,552 cases were received. (Figure 2) This represents a small 
increase of 32 cases (2.1 per cent) over the 1990 incoming cases volume. 
Fifty-five per cent of the 1991 cases arose in response to WCB rulings 
regarding entitlement to WCB services, pensions, employer obligations and 
assessment rates. Thirty-five per cent of cases related to “special sections” of the 
Workers Compensation Act. Ten per cent of the cases were “post-decision 
issues”, including requests to reconsider previous Tribunal decisions, Om- 
budsman investigations and judicial reviews. (Figure 3) 


Figure 2 — ANNUAL BREAKDOWN OF INCOMING CASES 


1988 1989 1990 1991 Total (All Years)* 

Type Number (%) Number (%) Number (%) Number (%) Number (%) 
Section 860 78 5.0 46 2.8 44 2.9 80.4.9 675 6.0 
Section 15 89 Sof 89 «5.5 120 7.9 127, 8.2 669 6.0 
Section 21 82 5.2 66 4.1 2 Bl 65,47 405 3.6 
Section 77 Qs Wee 295 18.2 279 = =18.4 318 20.5 1,623 14.5 
Section 77 (Objection) 10 0.6 10 0.6 OE 0 0.0 67 ~=—s«0.6 
Special Section 516 33.0 506 31.3 504 33.2 540 34.8 3,439 30.8 
Pension 45 2.9 40 2.5 2 lee: 2 0.1 Bi  & 
Commutation 38 2.4 ay | AZ Sa 6 0.4 123 el 
Employer Assessment 33 2.1 26 «1.6 20 enter § 02 147 = 1.8 
Entitlement 709 = 45.4 689 42.6 748 49.2 786 50.6 5,539 49.6 
Reinstatement n/a 0.0 nia 0.0 yh ot 72,0 32.0.3 
Vocational Rehabilitaton* na 0.0 na 0.0 0 0.0 101 1 0.0 
Entitlement & Other 825 52.8 790 48.8 812 53.4 831 53.5 6,412 57.5 
Judicial Review 4 0.3 2 O71 i @hr 2,02 29 «0.3 
Ombudsman's Request 84 5.4 108 67 82. 5.4 63 4.1 408 37 
Reconsideration 75 4.8 102 6.3 Oilore 84) 5:4 417 ll 
Clarification 2 0.1 1 OA 0 0.0 0. 00 4 0.0 
Post-decision 165 10.6 2Nomulore We) Wile! 151 97 858 «7.7 
No-jurisdiction 56 3.6 110 68 31.2.0 oo: 19 449 4.0 
TOTAL INCOMING 1,562 1,619 1,520 1,952 11,158 


t Total (All Years) represents all cases, including those received prior to January 1, 1988. . 
* This category refers to appeals related to the increased vocational rehabilitation requirements following Bill 162. 
Appeals which may have related to other vocational rehabilitiation issues are captured in the "entitlement" category. 
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Within these broad categories, some minor trends can be noted. Applications 
under section 860 of the Workers’ Compensation Act (leave to appeal) continued 
to decrease in proportional terms. They represented 1.9 per cent of the 1991 
incoming caseload compared with 6 per cent of the overall incoming caseload 
for all years combined. Conversely, appeals under section 77 (access to records) 
and applications under section 15 (right to sue) continued to increase margin- 
ally in proportional terms. Section 77 appeals represented 21 per cent of cases 
in 1991 compared with 15 per cent of the incoming caseload for all years 
combined, and section 15 applications represented 8 per cent of the 1991 
incoming caseload compared with 6 per cent for all years combined. 


| Figure 3 — INCOMING CASELOAD BY TYPE — 


POST-DECISION ISSUES 
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Post-decision issues include reconsideration applications, 
| Ombudsman’s inquiries and judicial review cases. 
Entitlement includes other related issues and no-jurisdiction cases. 


Another difference was noted in terms of pension appeals which declined to 0.1 
per cent of the 1991 incoming caseload against an overall proportion of 5 per 
cent for all years combined. As of the date of this report, the reason for this 
decline has not been isolated. 

Ombudsman investigations and judicial reviews decreased in comparison with 


7 1 OC ++ sArtt ~ cs ‘ ‘ ; 
thei 190 proportions and requests for reconsideration maintained roughly 
the same proportion. 


Finally, although they still represented a small proportion of the incoming 
caseload for 1991, 31 reinstatement cases were received. These were new 


appeal types for the Tribunal, since the Workers’ Compensation Act was onl 
recently amended to provide this right. : 
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Figure 4 — ANNUAL BREAKDOWN OF CASES CLOSED 


1988 1989 1990 1991 Total (All Years)" 

Type Number (%) Number (%) Number (%) Number (%) Number (%) 
Section 860 125 6.2 2 6:0 56 ae:5 53 3.0 649 6.6 
Section 15 99 49 12) 3.9 118. 7.4 107 6.1 573 «45.8 
Section 21 87 43 13.) 3.6 46 29 66 3.8 389 4.0 
Section 77 288 = «14.3 230 11.4 298 18.7 305 17.3 1od05” Tod 
Section 77 (Objection) 15 Oz. rh Oh 9 0.6 o0.0 61 0.6 
Special Section 614 30.4 510 25.3 D2iaeaon 536 30.5 3,182 32.4 
Pension 91 45 {23 amo 100 +63 168 9.6 S08) eb:2 
Commutation 26 1.3 46 2.3 29 «1.8 10 0.6 i Omumeiee 
Employer Assessment 26 1.3 241.2 20°85 1.8 22 1.0 1261.3. 
Entitlement 1,096 543 1,015 50.3 684 43.0 788 44.8 4690 47.7 
Reinstatement 0 0.0 0 0.0 0 0.0 4 0.2 4 0.0 
Entitlement & Other 1,239 61.4 1,208 59.9 841 52.9 992 56.4 5,446 55.4 
Judicial Review 2 0.1 3 OLZ 4 0.3 8 0.5 oe 02 
Ombudsman's Request 53 2.6 O2aee4al 102 «6.4 110. 6.3 iss) Gh 
Reconsideration 52 2.6 OCMmOR 825) 352 74 4.2 oes GE 
Clarification 3 0.4 0 0.0 i Os 0 0.0 A (09 
Post-decision 110 5.4 190 9.4 189 11.9 192 10.9 746 = 72.6 
No-jurisdiction 56 2.8 108 5.4 34) 24 38°22 449 46 
TOTAL CLOSED 2,019 2,016 1,591 1,758 9,823 


t Total (All Years) represents all cases, including those received prior to January 1, 1988. 


Cases Closed 
In 1991, the Tribunal closed 1,758 cases (Figure 4). This number represents 167 


more cases than were closed in 1990, or an increase of 10.5 per cent. 


Entitlement and related cases (pensions, employer assessments, reinstatement 
obligations and benefits entitlements) represented 56 per cent of the cases 
closed in 1991, special sections accounted for 31 per cent, post-decisions for 
11 per cent, and issues that were not within the Tribunals jurisdiction but were 
none the less pursued, accounted for the remaining 2 per cent. 


Within these broad categories, one can note the continued decline in the 
proportion of section 860 leave applications and the slight increase in the 
proportions of section 77 appeals and section 15 applications. The proportion 
of pension appeals closed in 1991 increased in relation to other years. The latter 
increase results from the Tribunal’ efforts at providing specific follow-up for 
many of the older pension cases, i.e., those cases that had been returned to the 
WCB for re-evaluation following changes in the Board's pension polig. 
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When examining the trends for closed cases, it is instructive to distinguish cases 
closed without decisions from cases closed by decision. When this distinction 
is made, one notes that the overall increase in closed cases in relation to the 
1990 figure was driven by a marked increase in cases that did not require 
decisions. This trend can be seen by examining Figure 1 and noting that the 
trend line for cases closed without hearings rose quite sharply in 1991 and that 
by contrast, the line for cases closed after decisions actually dropped slightly. 


The result was a net decrease in the proportion of cases closed by final decision. 
There was, however, a negligible decrease in the total number of decisions 
issued and that discrepancy is accounted for by an increase in the number of 
decisions required to close a case (an average of 1.12 in 1991 compared to 1.09 
in 1990). This increase in the number of decisions required to close a case 
reflects an upward trend since 1988. 


Case Completion Times 


It is a difficult task to assess the “turnaround” time for typical appeals. The 
difficulty arises from the very nature of the appeals process. Most appeals are 
dealt with expeditiously, however, there are always a significant number which 
require substantially more time, often for reasons outside of the Tribunal’ 
control. Because of these unusual cases, the resulting distribution of comple- 
tion time does not follow a “normal” distribution curve, and average 
completion times are therefore a misleading indication of the Tribunal's typical 
performance. For this reason, in past years we have not reported overall 
portal-to-portal average completion times. This year, however, we have been 
experimenting with analyzing completion times in terms of percentile points. 
If the distribution curve of overall completion times is broken down into 
percentiles it is possible to say what percentage of cases has been completed 
within any chosen period of time. This type of analysis seems particulary useful 
and beginning with this report we plan to report completion times on this 
basis. 


Accordingly, we can now report that nearly 40 per cent of cases completed in 
1991 were completed within 6 months and 26 per cent between 6 and 12 
months. Thus 65 per cent were completed in less than 12 months. Thirteen 


per cent took between 12 and 18 months, and the remaining 22 per cent 
required more than 18 months. 


For purposes of comparison we have included comparable figures for 1989 and 
1990. The 1991 figures compare well against the 1989 proportions, (in 1989, 
33 per cent were completed within 6 months, 26 per cent between 6 and 12 
months, and 17 per cent between 12 and 18 months) and the values appear 
generally similar to the 1990 proportions. (Refer to Figure 5) 


Readers may be interested in a breakdown of these overall completion figures by 
appeal type and this may be seen in Figure 5 covering the years 1991, 1990 
and 1989. The steady improvement in the Table, especially in the number of 
entitlement cases completed within 6 months may be of particular interest. 
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Figure S — DISTRIBUTIONS OF COMPLETION TIMES — FOR CASES FINISHED IN THE REPORTING YEAR 


Per Cent of Cases Completed 


Type Within 6 Months 6 to 12 Months 12 to 18 Months More Than 18 Months 

1989 1990 1991 1989 1990 1991 1989 1990 1991 1989 1990 1991 
Section 15 35 57 54 46 25 25 17 8 14 2 10 7 
Sections 21 and 77 82 68 78 15 28 18 2 4 3 1 0 1 
Entitlement-relatedt 12 We 26 30 40 33 25 19 19 33 24 22 
Post-decision Issues 47 44 39 34 4 32 11 13 13 8 5 16 
All Cases* 33 35 39 26 34 26 17 13 13 24 18 22 
t 


The entitlement-related category refers to entitlement appeals, pension appeals, appeals under section 860, reinstatement appeals, employer 
assessment appeals and pension commutation issues. The cases that were reviewed at the WCB for chronic pain are excluded. 

The total category (All Cases) includes all cases finished in the year, i.e., finished either by decision or by non-hearing disposition. Cases 
reviewed for chronic pain are included in this total category. 


In order to present a more detailed picture of the typical completion time we have 
identified “stages” in the appeals process, and report “median”, or fiftieth 
percentile figures for each stage as reflecting the “typical” time cases spend in 
each stage. The median represents the middle-ranked value of a distribution, 
or the point at which half of the cases fall above and half fall below. Alchough 
it is not as commonly used as the arithmetic mean (or average), the median 
has the advantage of providing a better summary of the typical value of the 
distribution when the distribution is not normal. For this reason, we have now 
adopted the median as our method of depicting the typical stage processing 
times. 


Figure 6 presents a summary of this analysis, giving the median stage times and 
their totals for 1989, 1990 and 1991 according to the following stage 
definitions: 


Intake Work — The time between receiving the claim file from the 
Workers’ Compensation Board and acquiring all necessary 
documentation and approval from the appellant and other parties. 


Assignment to a Tribunal Counsel Officer — The time between the 
completion of intake work and the start of the case description by a 
Tribunal Counsel Officer. 


Case Description Preparation — The time required to write the case 
description. 
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Figure 6 — TYPICAL COMPLETION TIMES — BY STAGE 


Appeal Processing Stage 1989 Median* 1990 Median’ 1991 Median* 


Days Days Days 
1. Intake Work 13 8 t 
2. Assignment to TCO 28 2] i 
3. Case Description Preparation 22 16 17 
4. Preparation for Scheduling 11 20 14 
5. Scheduling 22 29 37 
6. Awaiting Hearing 63 60 59 
7. Post-hearing and Decision 63 58 63 
TOTAL 222 212 208 


t See explanation of median measure in the text at page 33. 


Preparation for Scheduling — The time between completing the case 
description and starting the case in scheduling. This involves processing 
the final draft of the case description, photocopying it (this is a 
significant undertaking), and distributing it to the necessary parties. 
This interval also includes the time which may have been required if 
there was a need to postpone the scheduling effort in order to review 
the case description more extensively in the Medical Liaison Office. 


Scheduling — The time between assigning a case to a hearing 
coordinator and achieving the last scheduled hearing date. (In the event 
that a scheduling effort was cancelled one or more times, this category 
captured all the time until the last successful scheduling date was 
achieved. ) 


Awaiting Hearing — The time between the last scheduling effort and 
the hearing. 


Post-Hearing and Decision Process — The time between the last hearing 
and the decision release. (Cases were included in this category if 
post-hearing TCO follow-up was required after the last hearing, 
provided the case did not also require re-scheduling or re-hearing. In 
the event that re-scheduling or re-hearing was required, the 

post-hearing time was then captured in categories 5 and 6.) 
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Examining the median data for cases leaving the various stages in 1991, we note 
that from the time the claim file arrived from the WCB, cases typically spent 
7 days (the reference throughout is to calendar days) in the intake stage where 
the necessary forms and approvals were gathered and consolidated. Cases then 
spent 11 days in a review stage leading to their assignment to Tribunal Counsel 
Officers. Case descriptions were then completed, typically within the next 17 
days. The next 14 days were spent printing, photocopying and distributing 
these case descriptions, and if necessary, reviewing them in the Medical Liaison 
Office. It then typically required 37 days to achieve the final scheduling date 
and 59 days waiting for the hearing. Decisions were typically completed 63 
days after the last hearing. (This 63 days included decision writing and any 
additional TCO post-hearing activity, provided no other hearing was re- 
quired.) 


For appeals that experienced the typical time in each stage the overall turnaround 
time would have been 208 days, or 6.9 months, of which 2 months would 
have been spent waiting for the agreed-upon hearing date. Comparing this 
total for 1991 with the total for the previous years, we note improvements of 
2 per cent and 6 per cent against the 1990 and 1989 totals, respectively. (In 
1990, the typical stage ages summed to 212 days, or 7.1 months, and in 1989, 
the sum was 222 days, or 7.4 months.) 


Hearings and Decisions 


Hearings 

In 1991, 1,085 cases went to hearing (or were assigned to Tribunal panels for 
deliberation). Some of these cases were heard (or assigned) more than once, 
resulting in a total of 1,214 hearings. In order to achieve the 1,214 hearings, 
1,375 scheduling dates had to be arranged. (On occasion, hearings have to be 
rescheduled due to illnesses or other unavoidable conflicts.) 


The 1,214 hearings included 1,014 (83 per cent) formal oral hearings, 132 (11 
per cent) reviews of written submissions, and 68 (6 per cent) panel delibera- 
tions regarding requests to reconsider previous Tribunal decisions. 


When formal hearings are conducted, they always involve a tripartite Tribunal 
panel (with a Vice-Chair and a Member Representative of employers and a 
Member Representative of workers) and parties are usually also accompanied 
by representatives. 


Representation at Hearings 

In approximately 38 per cent of cases heard formally in 1991, employers did not 
participate. When they did appear, their representation broke down as follows: 
a lawyer 25 per cent of the time, company personnel 14 per cent, a consultant 
11 per cent, the Office of the Employer Adviser 6 per cent and “other” and 
“unknown” types 6 per cent. 


The Office of the Worker Adviser was the single most common type of worker 
representative, accounting for 28 per cent of hearings. Lawyers or legal 
aid/assistants accounted for 24 per cent, and unions 15 per cent. Consultants 
accounted for 6 per cent of hearings, “other” types 5 per cent, and “unknown” 
types 1 per cent. Workers were unrepresented at the remaining 21 per cent of 


hearings. 
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When these figures are examined by region, as in Figure 7, we note some 
interesting variations from place to place. In the northern region, for example, 
company personnel were responsible for nearly 26 per cent of employer 
representation, and lawyers for as few as 15 per cent. In the southern region, 
by contrast, company personnel were noted less than 10 per cent of the time 
and consultants as often as 18 per cent. 


Figure 7 — TRIBUNAL HEARINGS REPRESENTATION PROFILE 


Representation by Region for Decisions Issued in 1991 


Eastern Northern Southern Toronto TOTAL 


(%) (%) (%) (%) (%) 
Employer 
Company Personnel 17.9 25.9 9.5 13.2 14.3 
Consultant 0.0 3.1 17.9 i159 Wed 
Lawyer 33.3 15.3 zie 25.7 24.5 
No Representation 35.9 43.8 35.8 37.6 38.0 
Office of the Employer Adviser ye iis 10.5 5.6 6.3 
Other a Bul ye 5.0 5.0 
Unknown 0.0 0.0 0.0 0.9 0.7 
Worker 
Consultant 0.0 0.0 2.1 WE 5.6 
Lawyer or Legal Aid / assistant 41.0 21.4 29.3 23.6 24.3 
No Representation 17.9 Thal 11.6 25.1 Paes) 
Office of the Worker Adviser 28.2 58.2 24.2 23.7 27.6 
Other fen 4.1 4.2 See Bh 
Union oa 9.2 32.6 14.4 15.3 
Unknown 0.0 0.0 0.0 0.9 Lt 


Note: The overall representation proportions are most similar to the Toronto 
proportions because most hearings were conducted there. The Eastern region 
is represented by WCAT hearings in Ottawa, the Northern region by Sault Ste. 
Marie, Sudbury, Timmins, and Thunder Bay hearings, and the Southern region 
by London and Windsor hearings. 


For worker representation, consultants were less often present outside of Toronto. 
Of further note was the strong proportion of cases involving representation by 
the Office of the Worker Adviser in the northern region (58 per cent) 
compared with only 24 percent in Toronto. Also of interest was the large 
contingent of hearings involving workers represented by unions in the south- 
ern region (33 per cent) and the large contingent of hearings involving workers 
represented by lawyers or legal aid/assistants in the eastern region (41 per cent). 
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Decisions 


In 1991, 951 cases were closed by decision. Some of these cases involved more 
than one decision, because there were occasionally interim issues to be resolved 
before the final issue at appeal could be dealt with. The total number of 
decisions reached 1,064. The breakdown by appeal type is given in Figure 8, 
and by decision type in Figure 9. 


The figure for total decisions released in 1991 is nearly identical to the figure 
reported for the previous year. In 1991, there were only 19 fewer decisions 
released. However, the number of cases closed by decision in 1991 decreased 
more noticeably (951 in 1991 compared to 985 in 1990). This is because in 
1991 interim decisions comprised a larger proportion of the decisions issued 
(10.9 per cent, compared with 6.3 per cent in 1990). 


Figure 8 — HEARINGS AND DECISIONS ee : 


By Appeal Type in 1991 


Type Scheduling Hearings* Cases Decisions Cases Closed 
Dates Arranged Heard Issued by Decision 
Section 15 103 67 55 58 51 
Section 21 44 22 22 27 29 
Section 77 170 161 157 156 154 
Section 860 30 31 31 38 36 
Entitlement / Other 952 857 751 710 623 
Reconsideration 76 76 69 75 61 
TOTAL 1,375 1,214 1,085 1,064 951 


t Hearings include oral hearings, written submissions, motions days and panel assignments for 
reconsideration requests 


Figure 9 — DECISIONS ISSUED 


By Decision Type 


Interim Final Addendum Total 

Appeal Issues 108 878 3 989 
Reconsideration Issues 8 63 4 Us 
1,064 
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Cases in Inventory 


As of December 31, 1991, the Tribunal in the course of its existence had received 
11,158 cases, and had dosed 9,823. This left 1,335 in the total case inventory. 


Of these cases, 859 (or 64 per cent) could be considered “active”. An additional 
364 (or 27 per cent) were “inactive”, either in temporary “on hold” stages 
within the Tribunal (68 at the intake stage waiting for information, 189 
scheduled and awaiting their hearing, and 80 at the post hearing stage awaiting 
responses to an interim decision) or in an indefinite “on hold” stage at the 
WCB pending their review for the chronic pain issue (27 cases). 


Of the 859 “active” cases, 367 (43 per cent) had not yet reached the hearing stage. 
Of these, 87 were being processed in intake prior to assignment to lawyers or 
pre-hearing legal workers in TCO, 79 were active in TCO with a case 
description being prepared. Sixty-eight were being prepared for scheduling, 
and 133 were in the process of being scheduled. 


Four hundred and ninety-two cases (57 per cent) had moved beyond the hearing 
stage. Most of these (456) were either at post-hearing work, having a decision 
prepared, or were recessed or adjourned. The remaining cases (36) had 
decisions written and released or were otherwise effectively resolved, and were 
in the final file-closing process. 


‘The active and inactive categories account for 1,223 cases. The remaining 112 
cases in inventory related to post-decision issue requests, where the Tribunal 
was being asked to reconsider earlier rulings (62 cases), or where there was an 
Ombudsman investigation (43) or judicial review application (7) underway. 
(Figure 10) 


Figure 10 — STATUS OF OPEN CASES 


A) INACTIVE CASES 


Cases waiting for WCB files: of 27 
Cases at WCAT: 
Intake: Awaiting case information 68 
Pre-hearing: Awaiting hearing date 189 
Post-hearing: Awaiting resolution 
of interim matter 80 337 364 


\es) 


) ACTIVE CASES 


Cases at WCAT: 


Pre-hearing assignment 87 
Case description writing 19 
Pre-scheduling 68 
Scheduling 133 
Post-hearing 218 


ion writing in progress 238 
ae Fi e closing 36 859 859 
C) POST-DECISION ISSUES 
Ombudsman review cases 43 
Requests for reconsideration 62 
Judicial review t 112 112 
TOTAL as at December 31, 1991 1,335 
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FINANCIAL MATTERS 


As we present this Annual Report, the Statement of Expenditures for the year 
ended December 31, 1991, which follows, has not yet been subject to audit. 
A variance Statement also is included. 


In 1991, the accounting firm of Deloitte and Touche completed a financial audit 
on the Tribunal’s financial statements for the period ending December 31, 


1990. The audit report is included as Appendix B. 


Figure 11 — STATEMENT OF EXPENDITURES 


As at December 31, 1991 (in $000's) 


1991 1991 
BUDGET ACTUAL 
Salaries and Wages 
1310 Salaries & Wages - Regular 6,116.0 5 820.5 
1320 Salaries & Wages - Overtime 25.0 10.4 
1325 Salaries & Wages - Contract 116.0 326.2 
1510 Temporary Help - Go Temp. 10.0 0.0 
1520 Temporary Help - Outside Agencies 90.0 55.6 
Total Salaries and Wages 6,356.0 6,212.6 
Employee Benefits 

2110 Canada Pension Plan 78.4 
2130 Unemployment Insurance 143.6 
2220 Public Service Pension Fund Siero 
2260 Unfunded Liab. - PSPF 125.4 
2310 Ontario Health Tax 120.0 
2320 Suppl. Health & Hospital Plan 38.8 
2330 Long-term Income Protection 26.5 
2340 Group Life Insurance 11.0 
2350 Dental Plan 42.8 
2410 Workers' Compensation 0.0 
2520 Maternity Supp. Benefit All. 16.5 
2620 Death Benefits 2.0 
2990 Benefits Transfer -3.5 
Total Employee Benefits 826.0 915.1 
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STATEMENT OF EXPENDITURES — CONTINUED _ | 


As at December 31, 1991 (in $000's) 


1991 1991 
BUDGET ACTUAL 
Transportation & Communication 
3110 Courier/Other Delivery Charges 40.0 39.9 
3111 Long Distance Charges 16.0 12.6 
3112 Bell Tel. - Service, Equipment 28.0 24.3 
3113 On-Line Communications 60.0 69.3 
3210 Postage 23.0 14.9 
3610 Travel - Accommodation & Food 60.0 66.8 
3620 Travel - Air 57.0 71.0 
3630 Travel - Rail 4.0 47 
3640 Travel - Road 29.0 37.5 
3660 Travel - Conferences, Seminars 25.0 29.6 
3680 Travel - Attendance (Hearings) 60.0 48.5 
3690 Travel - Professional/Public Outreach 5.0 1.3 
3720 Travel - Other 3.0 3.9 
3721 Travel - PT Vice-Chair & Reps. 48.0 42.5 
Total Transportation & Communication 458.0 466.6 
Services 

4124 External Education & Training 5.0 0.0 
4130 Advertising - Employment 12.0 9.7 
4210 Rentals - Computer Equipment 125.0 12.9 
4220 Rentals - Office Equipment 2.0 ids 
4230 Rentals - Office Furniture 1.0 0.3 
4240 Rentals - Photocopying 125.0 99.9 
4260 Rentals - Office Space 984.0 963.4 
4261 Rentals - Hearing Rooms 28.0 20:2 
4270 Rentals - Other 1.0 1.3 
4340 Receptions - Hospitality 30.0 25.7 
4341 Receptions - Rentals 1.0 0.7 
4350 Witness Fees 25.0 14.0 
4351 Process Services - Subpoenas 5.0 3.9 
4360 Per Diem Allowances - PT VC & Reps. 500.0 477.2 
4410 Consultants - Mgt. Services 30.0 38.4 
4420 Consultant - System Development 40.0 29.8 
4430 Court Reporting Services 120.0 101.1 
4431 Consultants - Legal Services 40.0 19.8 
4435 Transcription 180.0 180.5 
4440 Med. Fee - Per Diem/Retainer/Rep. 200.0 238.1 
4470 Print - Dec./Newsltrs/Pamphlets 135.0 71.3 
4520 Repair/Main.-Furnit/Off. Equipment 120.0 130.9 
4710 Other - incl. Membership Fees ° 50.0 45.2 
4711 Translation & Interpret. Ser. 50.0 38.4 
4712 Staff Development - Course Fees 40.0 41.4 
4713 French Translation Services 10.0 11.4 
4715 Services - WCB 0.0 185.8 
Total Services 2,859.0 Pest it 


Page 40 


STATEMENT OF EXPENDITURES — CONTINUED 


As at December 31, 1991 (in $000's) 


Supplies & Equipment 


5090 Projectors, Cameras, Screens 
5110 Computer Equip. incl. Software 
5120 Office Furniture & Equipment 
5130 Office Machines 

5710 Office Supplies 

5720 Books, Publications, Reports 


Total Supplies & Equipment 
TOTAL OPERATING EXPENDITURES 
Capital Expenditures 


TOTAL EXPENDITURES 
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1991 1991 
BUDGET ACTUAL 
0.0 0.0 
90.0 182.6 
30.0 24.2 
0.0 4.7 
140.0 135.5 
40.0 45.7 

—— eee 

300.0 392.7 
10,799.0 10,754.7 
29.0 7.4 
10,824.0 10,762.1 


Figure 12 — VARIANCE REPORT 1991 


As at December 31, 


1991 (in $000's) 
1991 
Budget 


1991 Variance 

Actual $ % 
Sa Ee ee ee 

6,212.6 143.4 2.3 
915.1 -89. 1 -10.8 
466.6 -8.6 -1.9 
2,767.7 91.3 Be 
392.7 -92.7 -30.9 
10,754.7 44.3 0.4 
7.4 17.6 70.3 
10,762.1 61.9 0.6 


Salaries and Wages 6,356.0 
Employee Benefits 826.0 
Transportation and Communications 458.0 
Services 2,859.0 
Suppies and Equipment 300.0 
Total Operating Expenditures 10,799.0 
Capital Expenditures 25.0 
Total Expenditures 10,824.0 
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APPENDIX A 


VICE-CHAIRS AND MEMBERS 
IN 1991 


Date of First Appointment 


Full-time 
Chair 
Ellis, S. Ronald October 1, 1985 


Alternate Chair 


Bradbury, Laura June 1, 1988 (Resigned June 28, 1991) 
Kenny, Lila Maureen September 1, 1991 
Vice-Chairs 
Bigras, Jean Guy May 14, 1986 
Bradbury, Laura October 1, 1985 
Cook, Brian September 6, 1991 
Kenny, Lila Maureen July 29, 1987 
McCombie, Nick January 22, 1991 
MclIntosh-Janis, Faye May 14, 1986 
Moore, John P July 16, 1986 
Newman, Elaine February 1, 1991 
Onen, Zeynep October 1, 1988 
Sandomirsky, Janice R. July 3, 1990 
Signoroni, Antonio October 1, 1985 
Starkman, David K.L. August 1, 1988 
Strachan, [an October 1, 1985 


Members Representative of Workers 


Cook, Brian October 1, 1985! 
Cook, Mary November 1, 1990 
Crocker, Jim August 1, 1991 
1 Mr. Cook resigned as a worker member on September 6, 1991. He was appointed 


a Vice-Chair on that day. 
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Heard, Lorne (on leave) 


Jackson, Faith 
Lebert, Raymond J. 
McCombie, Nick 
Robillard, Maurice 
Shartal, Sarah 


Thompson (Fuhrman), Patti 


Apsey, Robert 
Barbeau, Pauline 
Chapman, Stanley 
Jago, W. Douglas 
Meslin, Martin 


Nipshagen, Gerry M. 


Preston, Kenneth 


Part-time 


Vice-Chairs 


Chapnik, Sandra 
Faubert, Marsha 
Flanagan, Bill 
Harris, Dan 
Hartman, Ruth 
Lax, Joan 
Marafioti, Victor 
Marcotte, William A. 
McGrath, Joy 
Pfeiffer, Byron E. 
Robeson, Virginia 
Singh, Vara 
Sperdakos, Sophia 
Stewart, Susan L. 


Sutherland, Sara 


Mr. McCombie resigned as a worker member on January 22, 1991. He was 


October 1, 1985 
December 11, 1985 
June 1, 1988 
October 1, 1985! 
March 11, 1987 
November 14, 1990 
May 14, 1986 


Members Representative of Employers 


December 11, 1985 
January 15, 1990 
July 16, 1990 
October 1, 1985 
December 11, 1985 
October 1, 1988 
October 1, 1985 


March 11, 1987 
December 10, 1987 
June 1, 1991 

April 15, 1991 
December 11, 1985 
May 14, 1986 
March 11, 1987 
May 14, 1986 
December 10, 1987 
March 15, 1990 
March 15, 1990 
June 1, 1991 

May 14, 1986 

May 14, 1986 
September 6, 1991 


appointed a Vice-Chair on that day. 
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Members Representative of Workers 


Beattie, David Bert December 11, 1985 
Drennan, George December 11, 1985 
Felice, Douglas H. May 14, 1986 
Fenton, Julie December 19, 1991 
Ferrari, Mary May 14, 1986 

Fox, Sam June 20, 1991 
Fuhrman, Patti May 14, 1986! 
Higson, Roy December 11, 1985 
Klym, Peter May 14, 1986 

Rao, Fortunato February 11, 1988 


Members Representative of Employers 


Clarke, Kenneth August 1, 1989 
Howes, Gerald August 1, 1989 
Jewell, Donna Marie December 11, 1985 
Kowalishin, A. Teresa May 14, 1986 
Ronson, John December 11, 1985 
Seguin, Jacques A. July 1, 1986 

Shuel, Robert August 1, 1989 
Sutherland, Sara December 17, 19877 


VICE-CHAIRS AND MEMBERS — 
RE-APPOINTMENTS 


In 1991, the Tribunal Chair, full- and part-time Vice-Chairs and Members, were 
re-appointed to the Appeals Tribunal for the terms indicated below: 


Date of Re-Appointment — Term (in years) 
Full-time 


Tribunal Chair 


Ellis, S. Ronald October 1, 1991 4 
Vice-Chairs 
Moore, John May 1, 1991 3 


1 Ms. Furhman’s (Thompson’s) appointment became full-time, effective October 9, 
199 Ne 


2 Ms. Sutherland resigned as an employer Member on September 6, 1991. She was 
appointed a part-time Vice-Chair on that day. 
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Onen, Zeynep October 1, 1991 
Signoroni, Antonio October 1, 1991 
Strachan, lan May 1, 1991 


Members Representative of Employers 
Apsey, Robert December 11, 1991 6) 
Meslin, Martin August 1, 1991 3 


Members Representative of Workers 


Lebert, Ray June 1, 1991 3 
Part-time 
Vice-Chairs 

Hartman, Ruth December 11, 1991 3 


Members Representative of Employers 
Ronson, John December 11, 1991 3 


Members Representative of Workers 


Beattie, David Bert December 11, 1991 

Drennan, George December 11, 1991 3 
Fox, Sam June 20, 1991 1 
Higson, Roy December 11, 1991 3 
Rao, Fortunato February 11, 1991 3 


VICE-CHAIRS AND MEMBERS — 
EXPIRED APPOINTMENTS 
AND RESIGNATIONS 


The following is a list of Order-in-Council appointments who resigned or whose 
appointments expired during 1991. 


Bradbury, Laura, Vice-Chair and Alternate Chair 

Chapnik, Sandra, Vice-Chair (part-time) 

Clarke, Kenneth, Member Representative of Employers (part-time) 
Jewell, Donna, Member Representative of Workers (part-time) 

Lax, Joan, Vice-Chair (part-time) 

Marcotte, William, Vice-Chair (part-time) 

Starkman, David K.L., Vice-Chair 
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NEW APPOINTMENTS DURING 1991 


Maureen Kenny 


(Alternate Chair) September 1, 1991 

The position of Alternate Chair involves both senior management and adjudica- 
tive functions. The Alternate Chair is also the “vice-chair” who, according to 
the provisions of the Workers’ Compensation Act, is to act in the Chair's place, 
should he be absent from Ontario or otherwise unable to act. Maureen Kenny 
was appointed as the Tribunal’s Alternate Chair on September 1, 1991. Her 
appointment as a Vice-Chair was first made on July 30, 1987. From October 
1985 until that time, Ms. Kenny was employed as the Tribunal’s Counsel to 
the Chair. Previously, she had been a policy analyst with the (Ontario) 
Ministry of Labour and had practised labour law. She is well experienced in 
workers’ compensation and administrative law matters. 


Brian Cook 


(Full-time Vice-Chair) September 6, 1991 

Mr. Cook’s appointment as a full-time Vice-Chair marked the second time that 
one of the Tribunal’s Representative Members was appointed to this position. 
He was first appointed to the Tribunal in October 1985 asa full-time Member 
representative of workers. 


Jim Crocker 


(Full-time Member representative of workers) August 1, 1991 

Jim Crocker is an experienced workers’ compensation advocate who, at the time 
of his appointment to the Appeals Tribunal, was Chair of the CAW’s Workers’ 
Compensation Committee. 


Julie Fenton 


(Part-time Member representative of workers) December 19, 1991 

Ms. Fenton has worked with the Canadian Labour Congress for 15 years, and is 
currently a member of the OPEIU pension negotiating committee and is her 
union local’s fourth vice-president. She is fluent in the French language. 


Bill Flanagan 


(Part-time Vice-Chair) June 1, 1991 

Bill Flanagan is a visiting professor of law at Osgoode Hall Law School with an 
interest in the area of administrative law. Professor Flanagan has graduate 
degrees in law from Columbia University and the University of Paris | 
(Sorbonne). 
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Dan Harris 


(Part-time Vice-Chair) April 15, 1991 

Dan Harris is currently in practice in Toronto as a labour arbitrator. He is also a 
referee and adjudicator at the Office of Adjudication. He was called to the Bar 
of Ontario in 1984. 


Nick McCombie 


(Full-time Vice-Chair) January 22, 1991 

Nick McCombie was the first of the Tribunal’s Representative Members to be 
appointed as a Vice-Chair. He was first appointed to the Tribunal in October 
1985 as a full-time Member representative of workers. Mr. McCombie is one 
of the authors of a textbook on workers’ compensation. 


Flaine Newman 


(Full-time Vice-Chair) February 1, 1991 

Elaine Newman was first employed as a senior lawyer in the Tribunal’s Counsel 
Office in 1985. In July 1986, she was appointed as a Vice-Chair. From 
September 1988 to June 1989, Ms. Newman was the Tribunal’s General 
Counsel. She left at that time to take up a position in private practice where 
she was very active in a counsel and consulting role in the workers’ compen- 
sation field, acting for both workers and employers. 


Vara Singh 


(Part-time Vice-Chair) June 1, 1991 

Prior to her appointment at the Appeals Tribunal, Dr. Singh was an adjudicative 
member of the Immigration and Refugee Board of Canada for two years. She 
has doctorate degrees in zoology and education, and a Master's degree in social 
work. 


Sara Sutherland 


(Part-time Vice-Chair) September 6, 1991 

Ms. Sutherland's appointment as a part-time Vice-Chair is the third appointment 
of a Tribunal Representative Member to a Vice-Chair position. She is cur- 
rently in her third year of law school. Prior to entering law school, Ms. 
Sutherland had a long career with Ontario Hydro. She was first appointed a 
part-time member representative of employers in 1987. 


Patti (Fuhrman) Thompson 


(Full-time Member representative of workers) October 9, 1991 
Patti Thompson was first appointed to the Tribunal as a part-time worker 
Member in May 1986. Prior to her full-time appointment, Ms. Thompson 


was an employment equity consultant with the Toronto-Dominion Bank and 
an OPSEU nominee in Ontario Labour Relations Cases. 


Page 48 


SENIOR STAFF 


Annual Report 1991 


The following is a list of the senior staff who were employed at the Appeals 
‘Tribunal during the reporting period. 


Beverley Dalton 
Linda Moskovits 
Eleanor Smith 
Peter Taylor 
Carole Trethewey 


Chief Administration Officer 
Chief Information Officer 
Tribunal General Counsel 
Manager, Financial Administration 


Counsel to the Tribunal Chair 


MEDICAL COUNSELLORS 
The following is a list of the Tribunal’s Medical Counsellors. 


Dr. Douglas P. Bryce 

Dr. W. R. Harris 

Dr. E H. Lowy 

Dr. Robert L. MacMillan 
Dr. Thomas P. Morley 
Dr. John S. Speakman 
Dr. Neil Watters 


Otolaryngology 
Orthopaedics (Acting) 
Psychiatry 

Internal Medicine 
Neurology 
Ophthalmology 
General Surgery 
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APPENDIX B 


WORKERS’ COMPENSATION APPEALS TRIBUNAL 


REPORT AND FINANCIAL STATEMENTS 
DECEMBER 31, 1990 


Auditors’ Report 


‘To the Workers’ Compensation Appeals Tribunal 


We have audited the balance sheet of Workers’ Compensation Appeals Tribunal 
as at December 31, 1990 and the statements of expenditures and Workers’ 
Compensation Board funding for the year then ended. These financial 
statements are the responsibility of the Tribunal’s management. Our respon- 
sibility is to express an opinion on these financial statements based on our 
audit. 


We conducted our audit in accordance with generally accepted auditing stand- 
ards. Those standards require that we plan and perform an audit to obtain 
reasonable assurance whether the financial statements are free of material 
misstatement. An audit includes examining, on a test basis, evidence support- 
ing the amounts and disclosures in the financial statements. An audit also 
includes assessing the accounting principles used and significant estimates 
made by management, as well as evaluating the overall financial presentation. 


In our opinion, these financial statements present fairly, in all material respects, 
the financial position of the Tribunal as at December 31, 1990 and the results 
of its operations and Workers’ Compensation Board funding for the year then 
ended in accordance with the accounting policies described in Note 2 to the 
financial statements. 


Deloitte and Touche 
Chartered Accountants 
Toronto, Ontario 
November 1, 1991 
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BALANCE SHEET 
As at December 31, 1990 


ASSETS 
Cash in bank 
Receivable from Workers’ Compensation Board 
Salary and wages recoverable 
Accounts receivable 


LIABILITIES 
Bank indebtedness 
Accounts payable and accrued liabilities 
Operating advance from Workers’ Compensation Board 


Approved on Behalf of the Tribunal 
S.R. Ellis, Chairman 


STATEMENT OF EXPENDITURES 
Year Ended December 31, 1990 


Salaries and wages 

Employee benefits 

Transportation and communication 
Services 

Supplies and equipment 

Total operating expenditures 
Capital expenditures 

Total expenditures 


STATEMENT OF WORKERS’ 
COMPENSATION BOARD FUNDING 
Year Ended December 31, 1990 


Recoverable expenditures 

Reimbursement from WCB 

Change in receivable from WCB 
Receivable from WCB — beginning of year 
Receivable from WCB — end of year 


See accompanying notes to financial statements. 
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1990 1989 
$ 616,000 $  - 
1,511,500 2,260,400 

23,600 $ = 
8,300 8,400 
$2,159,400 $2,268,800 
a $318,400 

759,400 550,400 
1,400,000 1,400,000 

$2,159,400 $2,268,800 

1990 1989 

$5,400,500 $4,656,300 

760,600 447,800 

423,600 417,300 
2,542,900 2,633,900 

268,700 193,600 
9/396, 300 8,348,900 

53,200 148,500 
$9,449,500 $8,497,400 

1990 1989 

$9,449,500 $8,497,400 
10,198,400 8,548,800 
(748,900) (51,400) 
2,260,400 2,311,800 
$1,511,500 $2,260,400 
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NOTES TO FINANCIAL STATEMENTS 
December 31, 1990 


1. General 


The Tribunal was created by the Workers’ Compensation Amendment Act, S.O. 
1984, Chapter 58 - Section 32, which came into force on October 1, 1985. 


The purpose of the Tribunal is to hear, determine and dispose of in a fair, impartial 
and independent manner, appeals by workers and employers from decisions, 
orders or rulings of the Workers’ Compensation Board (“WCB”), and any 
matters or issues expressly conferred upon the Tribunal by the Act. 


De Significant Accounting Policies 


The Tribunal’s financial statements are prepared in accordance with generally 
accepted accounting principles except for capital expenditures which are 
charged to expense in the year of acquisition. 


3. Commitments 


The Tribunal has commitments under an operating lease requiring minimum 
annual lease payments as follows: 


1991 780,960 
1992 780,960 
1993 780,960 
1994 780,960 
1995 and thereafter $1,041,280 

$4,165,120 
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INTRODUCTION 


The Workers’ Compensation Appeals Tribunal is a tripartite tribunal 
established in 1985 to hear appeals from the decisions of the Ontario Workers’ 
Compensation Board. It is a separate and self-contained adjudicative 
institution, independent of the Board. 


This report is the Tribunal Chair’s and the Tribunal’s annual report to the 
Minister of Labour and to the Tribunal’s various constituencies. It describes the 
Tribunal’s operational experience during the reporting period and covers 
particular matters which seem likely to be of special interest or concern to the 
Minister or to one or more of the Tribunal’s constituencies. The reporting period 
for this report is the calendar year ending December 31, 1994. 


This Report comprises, in effect, two reports: the Report of the Tribunal 
Chair and The Tribunal Report. The Report of the Tribunal Chair reflects the 
personal observations, views and opinions of the Chair. The Tribunal Report 
covers the Tribunal’s activities and financial affairs, and developments in its 
administrative policy and process. 
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REPORT OF THE TRIBUNAL CHAIR 


THE TRIBUNAL’S PERFORMANCE 


In the Chair’s opinion, in 1994, the overall quality of the Tribunal’s decisions 
remained excellent, and the Tribunal’s hearing procedures and process 
continued to be fair and effective. However, the consequences of the caseload 
problem described in the 1992 and 1993 Annual Report (the previous report) 
became increasingly evident as 1994 evolved. 


By the end of the year, the Tribunal’s inventory of applications - the number 
of applications of all types to be found within the Tribunal at any one 
point of time - had reached 2,152. (We had anticipated that the end-of-the-year 
inventory would reach 2,400, but a special production push in the last quarter 
made the difference.) This was a 63% increase over the inventory of 1,321 at the 
end of 1991 - the year the rate of incoming applications started to increase - and 
a 23% increase over the 1993 year-end figure of 1,747. 


The increasing inventory was the inevitable result of two distinct trends: 
marked increases in the number of applications being received, and significant 
growth in the average complexity of those applications. By the end of 1993, that 
combination had put the Tribunal in the position of not being able to deal with 
the number of cases it was receiving, and, with the trends in both areas still up, 
the shortfall worsened in 1994 with the resulting accumulation of another 405 
cases in the Tribunal’s total inventory. 


The consequences of the work overload occasioned by the rise in the 
numbers and the increased complexity may be seen in increasing delays at 
various stages of the Tribunal’s processes. 


The most troubling of these delays occurred in the writing of decisions after 
the hearing process was completed. By the time the increase in the average 
complexity of cases was recognized for the major trend that it was, the 
Tribunal’s full-time panel chairs had been overloaded by the accumulation of 
the incremental additions to their workload. By the end of 1994, this 
phenomenon, exacerbated by medical problems experienced by a number of 
panel members and the social contract restraint on the number of working days 
(Tribunal OIC members were required to take two weeks of unpaid leave in 
1994) had created a decision-writing backlog of significant proportions. 


By the end of the reporting period, the significance of the decision-writing 
backlog had been recognized and a strategy for retrieving that particular 
backlog developed. This will be accomplished in 1995 and will require a 
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short-term reduction in the number of hearings scheduled for full-time 
vice-chairs. But it is obvious that whatever the other consequences of the 
Tribunal’s overload, we must retain the capacity for delivering decisions within 
a reasonable time following completion of the hearing process. As the reporting 
period came to an end we were in the final stages in the development of a formal 
decision release policy designed to ensure that decision-writing backlogs would 
not recur. 


As indicated in the previous annual report, there is every reason to think 
that the increasing caseload and complexity trends will continue upwards for 
some time yet. During the latter months of the reporting period, the incoming 
caseload, in fact, plateaued at a rate of approximately 2,200 cases per year, but 
this is expected to be only a temporary respite. 


In the previous report, reference was made to a number of events pointing 
to continued increases, and most of those continued to be operative in 1994. But 
even those events do not foretell the whole of the caseload picture for the future. 
They, along with the caseload increases the Tribunal has experienced from 1992 
to 1994, are all manifestations of an underlying transformation of the 
fundamental demographics of the system's processes caused by the reforms to 
the system respecting post-1989 injuries (Bill 162) - a transformation that has 
been significantly augmented by the further legislative amendments in 1994 
(Bill 165). 


THE IMPLICATIONS FOR THE TRIBUNAL OF THE 
BOARD’S ADJUDICATIVE ACTIVITIES 


Adjudication backlogs at the WCB appear to be one of the principal factors 
accounting for the current pause in the upward trend of the Tribunal’s incoming 
caseload. But the continuation of those backlogs cannot be counted on - if that 
is the right phrase - for much longer. Delayed adjudications at the WCB level 
result, amongst other things, in increased benefit costs. The system cannot 
tolerate permanent adjudication backlogs at the Board level, and these are 
bound to be resolved in the near future. The Board is working very hard at 
addressing the backlogs and in developing more efficient adjudicative 
strategies. The effects of those efforts should soon be felt at the Tribunal, and 
one hopes that the Board’s plan to adjudicate not only faster but also better 
proves effective. Rushed or haphazard adjudication at the Board level always 
complicates the Tribunal’s caseload picture from both a numbers and 
complexity perspective. The Board’s efforts at simplifying their adjudicative 
procedures may also produce a one-time wave of cases arriving at the Tribunal 
ahead of their usual schedule - on top of the usual caseload arriving within 
traditional time-lines. 
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THE TRIBUNAL’S RESPONSE TO THE WORKLOAD 
CHANGES 


The Tribunal’s 1994 responses to these changes in the workload included 
the following: 


e Reducing the waste of Tribunal resources on the processing of 
not-yet-ready or misconceived cases by implementing the new HAF 
(Hearing Application Form) policy. 


e Maximizing the efficient use of the Tribunal’s scheduling resources through 
the full implementation of the new policy of designating hearing dates. The 
first Toronto-area cases governed by this policy were heard in March of 
1994, and the policy had been extended to out-of-Toronto cases by the end 
of the year. 


e The introduction of a greatly simplified Case Description format. 


e Planning and arranging for a major upgrade of the Tribunal’s computer 
system - moving from the Digital All-in-1 system to a Microsoft Windows 
environment. The full change-over to the new system will be accomplished 
by May 1995. 


e Improved liaison between the Tribunal and the WCB concerning the 
requisitioning and delivery of Board files. 


e Continued efforts in coping with the moving-bulge aspect of our workload 
through moving resources in step with the bulge. While there is a pervasive 
common level of overload throughout the Tribunal, we also routinely 
experience “spikes” in that overload. It is in the nature of the Tribunal’s 
caseload and processes that these spikes or bulges tend to move through 
the organization like a mouse through a snake. A commitment to creative 
flexibility in the assignment of resources has been necessary to ensure that 
the bulge does not get stuck. 


e A test of the Tribunal’s capacity through a planned, extra push in the 
number of scheduled hearings during September, October and November. 
During this period we scheduled 25% more hearings than usual and the 
resulting obvious strain on all elements of the production structure 
demonstrated, in the Chair’s view, that, as constituted in 1994, the 
Tribunal’s true capacity for disposing of cases was effectively limited to 
about 1,700 to 1,800 cases per year. 


e The development of a strategy for resolving the decision-writing backlog, 
and the design of anew decision release policy. 
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e The development of a major restructuring plan to increase the Tribunal’s 
capacity as the basis for the 1995 budget submission. 


We also continued with efforts to develop more abbreviated forms of 
decisions. These efforts have not, however, so far seemed to have contributed 
much to increased efficiencies. The fact is that in cases where it would clearly 
be more efficient to write a two- or three-page decision, two- or three-page 
decisions have been written. In other cases, we have found, as might have been 
expected, that it often takes more time to write shorter decisions. Also, 
discussions with the Tribunal’s Advisory Group and other feedback from the 
user communities indicate that significant changes in the length or format of 
Tribunal decisions would not generally be welcome. There is a general, if 
sometimes rueful, recognition that detailed explanations are important. This 
effort continues, however, and perhaps more may be accomplished as we 
develop greater experience in experimenting with shorter decision formats. 


THE 1994 RESTRUCTURING PLAN 


The restructuring plan referred to above represents a major change in the 
way we approach our caseload. It was developed in the latter part of the 
reporting period and will be implemented through the course of 1995. 


The plan is predicated on a number of fundamental views about the 
Tribunal and its work that are shared by the Chair and his Tribunal colleagues. 
We believe, to begin with, that in its essential elements the Tribunal’s present 
structure has been shown to provide an appropriate and effective process for 
dealing with the final appeal of decisions involving serious and difficult issues 
or issues of systemic significance. In our view, in the system’s interest, a process 
that is true to those elements must be maintained for such appeals. From our 
discussions of the proposed restructuring plan with the members of the 
Tribunal’s Advisory Group, and from other feedback over the years, we are 
confident that this view is one that is widely shared within the Tribunal’s user 
and advocacy communities. That process will be referred to here as the 
Tribunal’s “mainstream process”. 


Our experience also tells us that a significant proportion of WCAT 
applications involve cases which are not ready fora final process of that nature, 
and that in the interest of efficient use of both the Tribunal’s and the advocacy 
communities’ resources these cases need to be excluded from any mainstream 
process until they are ready. (The reference here is to cases in which there has 
not in fact been a “final” decision at the WCB; where the issue agenda is 
confused or unnecessarily complicated or not complete; where the medical 
evidence is not sufficient; where there are obvious, important witnesses who 
have not been interviewed; where the applicant’s representative has not 
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prepared the case; where there are relevant decisions still to be made at the 
WCB; where the applicant or his or her representative has misconceived the 
case; etc.) 


Experience also suggests that we have not exhausted the opportunities for 
resolving WCAT cases through expedited or alternative dispute resolution 
(ADR) techniques and strategies outside of the mainstream process. It is true 
that, as compared to adjudicative agencies in other fields, workers’ 
compensation adjudicators, including the Tribunal, are handicapped in their 
resort to ADR techniques by the Workers’ Compensation Act’s statutory bar to 
any waiver of rights by a worker. ADR techniques that depend on negotiated 
settlements of rights-disputes fit awkwardly at best under a statutory regime 
that renders one party’s settlement concessions ineffective in law. 


The Tribunal has been active in identifying the obvious opportunities (over 
90% of access and medical examination questions are now resolved through a 
mediation process), but under current structures it has had to identify these 
opportunities without the assistance of Tribunal adjudicators, as Tribunal 
adjudicators typically come into a case only at the hearing stage of the 
mainstream process. We have come to believe that if the possibilities for 
creative ADR techniques and strategies could be examined, case by case, at the 
beginning of the process by experienced adjudicators, and ADR opportunities 
developed under their auspices, there is likely to be much more that could be 
done in this respect. This would be particularly true, we think, if we were to 
agree that, on some issues or in some selected cases, written reasons or at least 
fully argued written reasons could be dispensed with unless requested by the 
parties. (Making decisions without full written reasons would not be congruent 
with the requirements of the statute but, if the parties to the appeal did not 
object, the omission would not in some cases be inappropriate nor would it 
present any practical problem.) 


We also think that factual disputes affecting the availability of vocational 
rehabilitation services or the progress of vocational rehabilitation plans need to 
be given expedited treatment through new, specialized resources. 


The restructuring plan, which reflects these views, has three central 
features. First, is the creation of a panel-led case management team responsible 
for the initial screening of all incoming cases. This screening will be focused on 
two objectives: (1) identifying cases which can be diverted to expedited or ADR 
processes (which, in conjunction with the parties, the team will be responsible 
for devising ), and (2) ensuring that before cases which cannot be so diverted 
are admitted to the Tribunal’s mainstream process they are indeed ready for 
hearing. The latter objective reflects a return to the Tribunal’s original emphasis 
on the pre-hearing preparation of cases, but this time with the added, significant 
advantage of having that preparation conducted under the auspices of an 
experienced panel of adjudicators. 
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The second of the plan’s three central features is the full-time assignment 
of one panel of Tribunal adjudicators to the specialized handling of all 
vocational rehabilitation cases emanating from the Board’s new, time-limited 
mediation processes. 


The third feature is the organizing of “Interim Decision Panels” to whom 
the case management team or the vocational rehabilitation panel may refer 
preliminary adjudicative issues for expedited decisions that will be binding on 
the hearing panel which ultimately decides the case. 


It is difficult to say with confidence what level of workload this 
restructuring will eventually allow the Tribunal to handle appropriately. A 
great deal depends on how successful the case management team and the 
vocational rehabilitation panel prove to be in finding ways of disposing of cases 
short of subjecting them to the full treatment in the mainstream process, and 
that is an experimental process whose ultimate impact cannot be projected with 
certainty. The restructuring reflected in the 1995 budget submission will, 
however, equip the Tribunal to handle its present caseload and also position it 
to deal with further increases with optimum efficiency. 


CONFLICT OF INTEREST PROBLEM IN 
TRIBUNAL-RELATED CASES 


During this reporting period, for the first time in the Tribunal’s history the 
Chair was required to designate hearing panels in appeals in which the Tribunal 
itself had a conflict of interest; appeals which we will refer to here as 
“Tribunal-related appeals”. 


There were two such occasions. In one of the cases , the injured worker 
appellant was himself an OIC member of the Tribunal (the Tribunal was not 
the accident employer in the case since the injuries in question occurred during 
the member’s previous employment), and, in the other, the injured worker 
appellant was a member of a Tribunal OIC member’s immediate family. 


The Chair’s initial thought was to ask the government for a special 
Order-in-Council appointment of three individuals from outside the Tribunal 
as Tribunal panel members who would be designated as a special panel to hear 
these appeals. On reflection, however, the Chair could see two serious problems 
with this approach: (1) the practical obstacles it presented and (2) the question 
of principle it posed. 


The practical obstacles are numerous. To begin with, the number of such 
appointments that might be required from time to time is not insignificant. 
While in this time period we were confronted with only two such cases, we are 
aware of at least three other current circumstances involving members or staff 
of the Tribunal or their immediate families in which an appeal to the Tribunal 
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is a possible development. And, of course, the problem presents itself not only 
in appeals by OIC members but also in appeals involving workers’ 
compensation claims by any of the Tribunal’s staff, as well as in appeals 
involving claims by the families of staff or members - whether immediate or 
extended - or their close friends or neighbours. 


Also, when the occasion does arise, it may well happen that more than one 
outside panel would be required. Because of the frequent need for pre-hearing 
conferences, interim decisions, and the Appeals Tribunal’s power to reconsider 
its decisions, it is not unusual for any particular case to require some 
involvement of two or three differently constituted panels before the Tribunal 
is done with the case. The potential for requiring multiple panel involvement is 
present in every case. 


Another practical obstacle is that there is no pool of qualified outside people 
from which to draw. This would be particularly true for the panel chair 
positions. Private arbitrators would have the necessary adjudicative skills but 
not expert knowledge of the workers’ compensation field. Those outside the 
Tribunal with current experience of workers’ compensation adjudication 
suitable for a panel chair role are typically found only amongst the ranks of 
active worker or employer workers’ compensation advocates, or within the 
WCB, none of whom would be appropriate for a direct, one-time appointment 
to the panel chair’s neutral position. Worker and employer representative panel 
members not tainted by conflicts arising from their own full-time, outside 
employment would also not easily be found or recruited. 


Also, the time and procedures required to recruit any qualified persons who 
could be found and who were willing to take on so onerous an obligation (a 
commitment to training would be necessary) for such a limited assignment and 
to process their appointments, and the time and resources that would have to 
be devoted to training such appointees in the Tribunal’s unique processes and 
bringing them up to speed on the Tribunal’s jurisprudence, all make the 
proposition quite problematic. 


Moreover, the one-time appointment of outside panels would not solve the 
problem. For, unlike more court-like adjudicative institutions, the Tribunal is 
also intimately involved at the pre-hearing stage of appeals. And that 
involvement also presents conflict of interest problems with respect to 
Tribunal-related cases. The reference here is to the Tribunal’s preparation of the 
case description, its pre-hearing review of evidence and issues and of the issue 
agenda, and its identification of the need for additional medical investigation, 
legal research, or mediation efforts respecting some issues. The Tribunal will 
also shortly be embarked on a new policy of intense, adjudicator-led screening 
and “management” of new cases with a view to selecting cases for alternate 
dispute resolution processes. And then there is the important staff support 
provided at the decision-making stage through the Tribunal’s draft decision 


review procedures. 
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Thus, by no means is it only the members of the Tribunal’s hearings panels 
who will present conflict issues in these Tribunal-related cases. And, while it 
may be considered at least possible to replace a hearing panel with outside 
adjudicators, it is not possible to conceive of the reproduction of the Tribunal’s 
whole infrastructure through resort to outsiders. Accordingly, the appointment 
of outside adjudicators would not by itself resolve the conflict issue in 
Tribunal-related cases. 


The problem of principle inherent in the appointment of special outside 
hearing panels to deal with Tribunal-related cases is that such appointments 
would at best serve only to replace a perceived potential prejudice to one party 
by an equally apparent real prejudice to the other. 


The Tribunal’s adjudicative role is an institutional role. Its panels are 
specialized, and thus highly expert in the adjudication of workers’ 
compensation issues. Through various processes within the Tribunal, members 
are kept fully informed of developing matters within the field, and their 
adjudicative work benefits significantly from the strong collegial and expert 
environment in which it is carried out. 


To avoid the conflict problem through the use of outside panels would mean 
that Tribunal-related cases would have to be prepared in some ad hoc 
pre-hearing process entirely divorced from the Tribunal’s usual processes, with 
the hearing being conducted and the decision made by non-expert panels 
isolated from all of the Tribunal’s normal institutional influence and support. 
It is apparent, in the Chair’s view, that the parties to such a proceeding would 
have substantial reason for doubting whether they had received the benefit of 
a decision-making process of comparable quality to what is routinely available 
to other people. 


The question, therefore, is whether we can justify - ethically or legally - 
solving the conflict problem in Tribunal-related cases through imposing on the 
parties to such cases a lengthier, radically different and obviously inferior 
adjudication process. 


In the light of these considerations, the Chair felt it was reasonable to 
conclude that, in the circumstances described above, where the Legislature has 
provided no specific alternative processes for Tribunal-related cases, it is 
reasonable to infer an intention to authorize the Tribunal to deal with such cases 
in the ordinary course despite the unavoidable conflict. 


Accordingly, in the two cases in question, regular Tribunal panels - not, of 
course, including the members whose relationships presented the conflict - 
were designated to hear and decide the appeals. The Chair did take care to 
designate members with as distant a relationship to the involved members as 
possible, and to arrange that the panel members would not be assigned to sit 
on other cases with the involved members during the period of the hearing and 
decision-making in their case and for a minimum period thereafter. Naturally, 
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it goes without saying that the hearing panel members would be scrupulous in 
not communicating with the members involved about their case except through 
the formal hearing process. 


This solution is obviously less than ideal, but, in the Chair’s view, it is 
demonstrably the best of the available choices. 


WCAT DECISIONS AND WCB POLICY 


In the previous report, the Chair referred to the systemic difficulties that 
were being presented by the widening divergence between the Appeals 
Tribunal interpretations of the Act and the WCB’s policy and to his opinion that 
this divergence could be fairly attributed to the WCB Board of Directors’ failure 
to exercise its power to review WCAT interpretations under section 93 of the 
Act. (See Page 11 of previous Report.) 


In 1994, the Board of Directors again found no occasion when it thought it 
possible or desirable to exercise its section 93 powers. It did, however, decide 
that the divergence between the Board and the Tribunal on the chronic stress 
issue must be addressed, and the WCB staff was directed to prepare an interim 
chronic stress policy for the Board of Directors to consider. This work was still 
in progress at the end of the reporting period. 


The Board of Directors also tackled the basic problem from a process point 
of view, laying the groundwork for coming to grips with these WCAT-WCB 
differences in a routine manner. After discussion at its meeting on September 
23,1994, followed by further adjustments at its meeting on October 28, the Board 
of Directors adopted a protocol for dealing with WCAT decisions that were not 
consistent with WCB policy. That protocol, as set out in the minutes of those 
meetings, reads as follows: 


As a result of discussions at both the September 23rd and October 28th, 1994 
Board of Directors’ meetings, the following recommendations regarding Resolving 
Conflicts Between WCAT and the WCB in a Bipartite Environment were approved: 


(a) the Board of Directors direct the WCB staff to conscientiously discharge their 
duties by taking all reasonable steps available to them to ensure WCB/WCAT 
conflicts are resolved; these include: 


1. providing the Appeals Tribunal with submissions when the WCB has 
concerns about the approach or legal analysis adopted by a panel in a 
particular case, so that the WCB’s concerns will be available to the next 
panel that considers the issue; 


2. reviewing Appeals Tribunal decisions as they are received to identify any 
issues on which the WCB and the Appeals Tribunal diverge; 
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proposing amendments of WCB policies and practices to the Board of 
Directors where the WCB staff is of the view that the Appeals Tribunal 
approach is correct; and 


recommending policy reviews to the Board of Directors when necessary to 
resolve a WCB/WCAT conflict; 


(b) the Board of Directors approve the use of the policy review process in 
appropriate cases, adopting the following process: 


4 


on 


if 


where the WCB staff conclude that a policy review would be an 
appropriate means of resolving aWCB/WCAT conflict, a recommendation 
is made to the Policy and Planning Committee of the Board of Directors; 


the Policy and Planning Committee considers the recommendation and, if 
it agrees, recommends that a policy review be conducted and that the 
policy agenda be amended to accommodate the review and, if it does not 
agree, recommends that a policy review not be conducted; 


the Policy and Planning Committee’s recommendations are reviewed by 
the Board of Directors and, if a policy review is initiated, the policy agenda 
is amended; 


the policy review is conducted by the WCB staff with external consultation; 


where consensus cannot be reached by the members of the Board of 
Directors, either the Chair may vote to resolve the issue or the members of 
the Board of Directors may make recommendations on revisions to the Act 
or regulations to the Minister of Labour pursuant to s.65(3)(b); 


where the issue is one of compliance with the law, and consensus cannot 
be reached, the Board of Directors shall conduct a section 93 review as the 
only way to resolve conflict; 


where consensus cannot be reached, and the Chair does not vote to break 
the tie, and recommendations on statutory or regulatory amendment are 
not made to the Minister of Labour, the Board of Directors shall conduct 
a s.93 review as the only way to resolve the conflict; 


to conduct a section 93 review, the WCB will inform all participants in the 
policy review that consensus was not reached and the issue is referred to 
the next Board of Directors’ meeting where the Chair shall vote to resolve 
the issue; 


any decision made by the Board of Directors be promptly communicated. 


(c) Board Minute #1, December 6, 1991, Page 5494 be amended to authorize the 
Policy and Planning Committee to consider WCB staff recommendations 
regarding the initiation of s.93 policy reviews and to make recommendations 
to the Board of Directors. 


During 1994, the Tribunal once again began to receive Board staff 
submissions on issues raised in released Tribunal decisions. These were offered 
for the purpose of having them made available to the parties and the Tribunal 
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panel in the next case in which the same issues arose. These initiatives 
anticipated the procedures contemplated by the protocol and were welcomed 
by the Tribunal. 


HIGHLIGHTS OF THE 1994 CASE ISSUES 


This section of the Chair’s Report has been developed to highlight some of 
the legal, factual and medical issues which the Chair found of particular interest 
during the reporting period. Unfortunately, it is never possible to do more than 
note a sampling of issues. The issues are presented in no particular order of 
importance. Some have been noted previously, while others are new. 


During this reporting period, the Workers’ Compensation Act, R.S.O. 1990, 
c. W.11 was amended by Bill 165 [the Workers’ Compensation and Occupational 
Health and Safety Amendment Act, 1994, S.O. 1994, c. 24]. However, this Bill did 
not come into effect until the beginning of 1995, and none of its amendments 
were considered by the Tribunal during this reporting period. 


Issues under Bill 162 [the Workers’ Compensation Amendment Act, 1989, 
S.O. 1989, c. 47] which was enacted in 1989 and which came into effect in 1990, 
were considered in a number of cases during this reporting period. For ease of 
reference, the Bill 162 cases have been grouped at the beginning of the case 
highlights. 


Again for ease of reference, the version of the Workers’ Compensation Act 
incorporating the changes introduced by Bill 162 will be called “the current 
Act”. The section numbers referred to with respect to the current Act reflect the 
renumbering introduced by the Revised Statutes of Ontario, 1990. The earlier 
versions of the Workers’ Compensation Act, which continue to apply to accidents 
occurring prior to 1989 and 1985, will be referred to as the pre-1989 Act and the 
pre-1985 Act. 


Re-employment 


This reporting period saw a number of Tribunal decisions dealing with the 
re-employment rights created by the Bill 162 amendments. Under the pre-1985 
and pre-1989 legislation, employers were not required to offer to re-employ 
injured workers. Section 54 of the current Act requires specified employers to 
offer to re-employ injured workers. The Board has a discretion to impose a 
penalty on the employer and/or to award benefits for up to one year to a worker 
if the employer breaches its obligations under section 54 of the current Act. 


The new rights and obligations created by the current Act raise questions 
of statutory interpretation, as well as the need to review a broader range of 
evidence than was relevant under the pre-1985 and pre-1 989 Acts. For example, 
the parties’ working relationship, the existence of a collective agreement or the 
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structure of the employer's business may be relevant factors to consider under 
the re-employment provisions. There is a potential for overlap between cases 
governed by the re-employment provisions of the current Act and labour 
arbitration proceedings and complaints under the Ontario Human Rights Code 
[R.S.O. 1990, c. H.19]. See, in particular, Decision No. 690/93 (1994), 32 W.C.A.T.R. 
107, which comments on this. 


Re-employment appeals may also be complicated to adjudicate because of 
the fast-track process involving mediation and one-step adjudication which the 
Board has adopted in response to the time limits contained in the 
re-employment provisions. While re-employment rights need to be adjudicated 
quickly at the Board, the fast-track process may mean that the Board’s 
Re-employment Branch has considered only a limited set of issues, and that 
objections to other issues are being pursued through the normal Board appeal 
process. In Decision No. 788/92] (1994), 29 W.C.A.T.R. 69, the Panel found that it 
had the jurisdiction to consider whether or not an injury was the result of a 
re-occurrence, (which would be governed by the pre-1989 Act), or a new accident 
(which would be governed by the current Act, including the re-eemployment 
provisions), even though the Reinstatement Officer had left this issue to be 
appealed through the normal Board processes. The Panel found that it was 
implicit in the re-employment decision that the accident was governed by the 
current provisions. In the Panel's view, characterization of the accident was 
critical to the Reinstatement Officer’s jurisdiction and the Tribunal had the 
jurisdiction to consider it on appeal. 


The Annual Report 1991 and the Annual Report 1992 and 1993 noted that early 
Tribunal cases had held that the employer’s obligation to offer to re-eemploy did 
notarise until the employer had received a valid notice of fitness from the Board. 
See Decision No. 372/91 (1991), 19 W.C.A.T.R. 317 and Decision No. 605/91 (1991), 
20 W.C.A.T.R. 131. The Board provided general submissions on_ this 
interpretation and the Annual Report 1992 and 1993 recorded a trend in more 
recent cases to interpret the current Act as creating a general obligation to 
re-employ. This trend continued during the 1994 reporting period. While not 
all of the decisions were unanimous, all unanimous and majority decisions 
interpreted the current Act as creating a general obligation to re-eemploy which 
may arise whether or not the Board has issued a notice of fitness. Similarly, the 
section 54(10) presumption which applies where a worker is let go within six 
months, can arise whether or not there has been a previous Board notice of 
fitness. See, for example, Decision No. 6/93 (1994), 29 W.C.A.T.R. 86 and Decision 
No. 83/94 (1994), 32 W.C.A.T.R. 222. At the end of 1994, a judicial review 
application was pending in which the “general obligation” interpretation will 
be in issue. 


While recent Tribunal cases have accepted the Board’s interpretation of 
when the obligation to re-employ arises, an area of continued divergence 
between the Board and the Tribunal is what testan employer must meet to show 
that it has met its obligations under section 54. The section 54(10) presumption, 
which applies where the worker is let go within six months, does not change 
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the nature of the employer's obligation, but increases the degree of confidence 
that a panel must have in the employer's reasons for termination (see Decision 
No. 83/94). 


can terminate a worker without breaching its re-employment obligations. The 
Tribunal, on the other hand, has relied on the Supreme Court of Canada 
decision in Lafrance v. Commercial Photo Service Inc., [1980] 1 S.C.R. 536, and 
reasoned that the intent of the current Act is to place the worker in the position 
he or she would have been if the workplace accident had not occurred. Section 
54 is not intended to protect a worker from the bona fide exigencies of the 
workplace. Thus, in deciding whether an employer has rebutted the 
presumption, Tribunal panels have asked whether the employer displayed 
anti-injured worker animus or whether the reasons for termination were related 
to the workplace injury (see Decision No. 6/93), or whether the compensable 
accident, the compensable disability or the worker's status as an injured worker 
played a role in the employer’s decision to terminate (see Decision No. 356/93). sy 


Current Board policy is that an employer must have “just cause” before a 


In a situation where an employer has been forced to terminate a number of 
workers in order to ensure the long-term viability of the business operation, 
panels have considered whether there is evidence that the termination was for 
reasons genuinely unrelated to the workplace accident. For example, ina mass 
lay-off situation, a panel considered whether the employer had adopted and 
applied objective criteria in deciding who to terminate (see Decision No. 83/94). 
While an employer may be obliged to change its operations for valid business 
reasons, this does not mean that the employment relationship can be severed if 
there is alternative work which could be provided to the injured worker (see 
Decision No. 746/91 (1994), 30 W.C.A.T.R. 31). 


Penalties Under the Re-employment Provisions 


The Trib has applied the Board's policy in determining w whether there 


has been a continuous employment relationship p between the worker and the 
“employer (see Decision No. 356/93 (February 16, 1994)) and whether to waive a 
“penalty in the context of a voluntary.severance agreement (Decision No. 394/94 
(1994), 32 W.C.A.T.R. A159), ea ees decisions have continued the _ 
trend noted in the 1992/1993"Report of taking a more flexible approach _ to 
“penalty assessments. Section 154(13) provides foray maximum penalty equivalent 
to the amount t of the worker's net average earnings for the year preceding the 
injury. Board policy indicates that the maximum penalty should generally | be. 
impose ess the employer cannot hire the “worker for reasons beyond i its. 


contror (for example, a market collapse) or the employer subsequently rehires 
the worker. Decision No. 6/93 c -ommented that neither pie sen nor Board 


Decision No. 285/93 (1994), 30 W.C.A.T.R. 148, held that there is a ee retion Fat 
to order any penalty to the employer or benefits to the worker where the 
employer has only committed a technical breach of section 54. 


13 


Workers' Compensation Appeals Tribunal 
Annual Report 1994 


Future Economic Loss Awards 


Under the pre-1985 and pre-1989 Acts, workers who suffer a permanent 
disability are entitled to a pension for the impairment of their earning capacity 
estimated from the nature and degree of the injury. Under the current Act, the G— 

| a Sy ninnbe sees 
pension system has been replaced by a dual award system which compensates 
‘for future economic loss (FEL) and non- -economic loss (NEL). Thi This eee 
‘period saw a number of cases on FEL. 


Section 43 of the current Act provides for compensation for loss of future 
earnings where a worker suffers injury resulting i in permanent impairment or 
resulting in temporary disability for 12 continuous months. This is a change 
from the previous Acts, which only provided for pensions for permanent 
disability. The section raises a number of questions of statutory interpretation, 
including how the future loss of earnings is to be calculated and the effect of 
the time limits for determining compensation in section 43(10) and the effect of 
the provisions for reviewing the FEL determination at periodic intervals under 
section 43(13). There is also a provision in section 43(9) for a FEL supplement 
where the worker is receiving FEL compensation and is co-operating in a 
Board-authorized vocational or medical rehabilitation program. In light of this 
provision, the Board has developed a system of FEL “sustainability” awards, 
whereby a worker who is back at work and incurring no wage loss may receive 
a nominal FEL award. This serves the purpose of holding the availability of a 
supplement open for a worker who has not suffered any earning loss, but is at 
risk of doing so. If a work arrangement ends for some reason, the Board then 
has the jurisdiction to provide vocational rehabilitation and a FEL supplement 
pursuant to section 43(9). Several cases have considered FEL sustainability 
awards. 


Decision No. 776/931 (1994), 32 W.C.A.T.R. 114, is the most thorough 
discussion of the FEL provisions to date, although it does not reach a final 
conclusion since a number of issues had not been the subject of submissions at 
the hearing. The Panel noted that this was not surprising since the issues arising 
in respect of FEL adjudications are generally appearing at the Tribunal for the 
first time. The Panel outlined its preliminary analysis of the issues and asked 
for additional submissions from the Board, the parties and Tribunal Counsel. 


Among the issues raised was the effect of the time limits in section 43(10). 
Should these provisions be interpreted as mandatory and, if so, what are the 
consequences of a late determination? The Panel also considered what 
evidence a subsequent decision-maker may consider when reviewing a FEL 
determination on appeal. This question arises from the fact that the current Act 
contemplates periodic reviews of the original determination (often called the 
“D1” date) at the 24 month point (usually referred to as the “R1” date) and the 
60 month point (the “R2” date). While the Panel asked for submissions, it noted 
its present view that subsequent decision-makers would be obliged to consider 
any evidence that is relevant to the nature of the impairment or to the worker's 
personal circumstances as at the time of the original FEL decision (D1). 
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However, the Panel agreed with earlier Tribunal Decision No. 344/93 (1993), 
27 W.C.A.T.R. 259 and Board policy that subsequent changes in a worker's 
medical condition or circumstances should not influence an assessment on the 
appeal of the merits of the original D1 decision. The Act required a prospective 
determination of the worker’s likely future earnings loss, given the nature of 
the impairment and the worker's personal circumstances as they existed on D1. 


Decision No. 776/931 also discussed the criteria which must be considered in 
making a FEL determination. These criteria are specified by section 43(7) of the 
Act and also by section 53. The Panel emphasized the need to address the issues 
raised by the Act, which include the personal and vocational characteristics of 
the worker and the prospects for successful medical and _ vocational 
rehabilitation, and not focus solely on whether the worker was employed at the 
D1 date. While the possibility of re-employment with the accidentemployeris __ 
an important consideration in most cases, in deciding whether a worker had / 
been offered a suitable job by the accident employer, it is necessary to consider’ 
not only whether the job is compatible with the worker's condition, but also 
whether the job is realistic and sustainable over a period of time. 


The Panel recognized the difficulty of estimating what a worker’s future 
loss of earnings might be. While the Board has used FEL sustainability awards 
to provide some flexibility in this area, there are limits on their effectiveness. A 
FEL sustainability award only works where the FEL adjudicator recognizes the 
possibility of a breakdown in the job arrangement and where the worker will 
benefit from rehabilitation. It does not address unexpected breakdowns, a lack 
of rehabilitation potential, or the possible unfairness to an employer where a 
100% FEL award is made (because the worker is not working at the time of the 
determination) and the accident employer subsequently offers a suitable 
modified job at no wage loss. The Panel suggested another means of providing 
flexibility might be to use the Board’s reconsideration power under section 70 
of the Act. Again, the Panel requested submissions from the Board on this. 


The question of the time limits in section 43(10) was also raised in Decision 
No. 633/93 (1994), 31 W.C.A.T.R. 119. In that case the Panel found that the FEL 
determination could not have been done at the twelve-month point because 
further psychiatric examination was necessary, and held that the 18-month 
decision date was mandatory. In Decision No. 519/94 (1994), 33 W.C.A.T.R. 146, 
it was noted that section 43(12) allowed a FEL determination to be made later 
than 18 months, if the worker was not receiving compensation and entitlement 
was in dispute. 


All of the Tribunal’s decisions have agreed that a FEL determination must 
be made ona prospective basis as at the date of the original FEL determination 
(see Decision No. 519/94, Decision No. 787/94 (1994), 33 W.C.A.T.R. 157 and 
Decision No. 633/93. And see Decision No. 776/931, which indicates agreement 
while noting the need to consider all evidence relevant to the worker's 
circumstances at D1, including evidence which has subsequently become 
available. 
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While Decision No. 776/931 noted concerns with the Board’s use of FEL 
sustainability awards and asked for submissions, Dectsion No. 787/94 provides 
an example of where a sustainability award may be useful. A student was 
injured by a workplace accident but was able to pursue substantially the same 
career path following the accident. While the Panel found that there was no 
significant difference between the worker’s pre-injury earnings and his likely 
post-injury earnings, a 1% FEL sustainability award was made since there was 
a potential for the worker to suffer some disadvantage over the next two years. 


Non-economic Loss Awards 


Non-economic loss awards, the second part of the compensation package 
which replaces the old pension system, are governed by section 42 of the current 
Act. They differ from FEL awards in that they are only available to workers who 
suffer. permanent timpairment. Section 42(2) provides a formula for calculating 
the NEL award and section 42(5) requires use of a prescribed rating schedule 
to determine a worker’s permanent impairment expressed as a percentage of 
total permanent impairment. The section also sets out a detailed procedure for 
determining NEL awards, including obtaining—medicat~assessments from 
“medical practitioners and submissions from the worker and employer, and 
special review procedures. 


To date, there has only been one Tribunal decision on NEL. Decision No. 
269/93 (1994), 30 W.C.A.T.R. 123, considered two important issues arising under 
section 42. The first was the question of periodic lump sum payments. The Panel 
agreed with the Board’s interpretation of section 42(4) which states that if 


s _ compensation for a non-economic loss is less than or equal to $10,000, it “shall” 


“be paid as alump sum. The Tribunal found that there was no discretion to pay 
a smaller award by way of periodic payments. 


Decision No. 269/93 also considered the use of the American Medical 
Association Guides (AMA Guides). Regulation 1102 [R.R.O. 1990], section 15 
states that the rating schedule to be used for assessing impairment under section 
42 is the American Medical Association Guides to the Evaluation of Permanent 
Impairment (third edition revised), as it read on the 14th day of January, 1991. 
The Regulation goes on to provide that when determining the degree of a 
worker’s permanent impairment fora type of impairment not listed in the rating 
schedule, the Board shall consider the listing for the most analogous conditions. 


Decision No. 269/93 found that the Board did not have a discretion to deviate 
from the applicable rating schedule where the impairment was specifically 
listed in the AMA Guides. The AMA Guides envision a four-step approach 
to rating: (1) a medical evaluation, (2) an analysis of the evaluation, (3) a 
comparison of the evaluation with the AMA Guides and (4) an evaluation of 
the worker as a whole person using the “combined values chart” to rate the 
worker’s permanent impairment. For information purposes, the Panel included 
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as an Appendix a set of three examples provided by the Board of how the WCB 
Medical Consultants use the AMA Guides for calculating the impairment of the 
whole person. 


Vocational Rehabilitation 


The Annual Report 1992 and 1993 noted that, prior to the current Act, there 
was no statutory requirement to provide vocational rehabilitation services, 
although the Board had a statutory discretion to do so and had developed a 
number of vocational rehabilitation policies. Under the pre-1985 and pre-1989 
legislation, vocational rehabilitation activities also had the potential to affect a 
worker's entitlement to supplementary benefits and temporary partial benefits. 
Under the current Act, vocational rehabilitation has even greater importance 
and is central to the new scheme for compensating workers. 


The-current Act places a new statutory obligation on the Board to offer 
rehabilitation services to reduce income loss due to a a compensable injury. The 
Act ties the level of FEL benefits to. to the worker’s prospects of successful medical 
and vocational rehabilitation in determinin future loss of earnings under 
section 43(7). Medical rehabilitation may also affect NEL benefits since section 
42(6) requires consideration of the extent of the worker’s permanent 
impairment, “having regard to the existing and anticipated likely future 
consequences of the injury.” In addition, for workers covered by the pre-1985 
and pre-1989 Act, vocational rehabilitation is also relevant to entitlement to 
transitional supplements under section 147 of the current Act. 


As indicated in the earlier discussion of FEL cases, vocational rehabilitation 
is a key consideration under section 43. Several cases have commented more 
generally on the role of vocational rehabilitation, both in FEL and section 147 
supplement cases. Decision No. 214/92 (1994), 30 W.C.A.T.R. 54 noted that, with 
the Bill 162 amendments, many more decisions will need to be made during the 
life of a case file and the Tribunal will be asked more frequently to decide parts 
of a case while other aspects are being decided simultaneously at the Board. 
Problems resulting from this simultaneous adjudication are most acute in cases 
where the appeal results in a retroactive application of a Tribunal finding that 
will change the subsequent decisions by the Board on the file. This can be 
compounded when statutory review dates, for example, in FEL cases, are 
involved. The order of adjudication of issues will take on greater importance. 
Decision No. 486/93 (March 14, 1994) is a good example of this. The Panel 

a commented that their finding, that the worker had not refused suitable 
employment, might mean that the Board might wish to re-adjudicate the 
worker’s FEL award which had been based on the assumption that the worker 

% had refused suitable work so that there was no wage loss attributable to the 

~ accident and, accordingly, no FEL award (see also Decision No. 519/94 
(December 21, 1994)). 


In Decision No. 570/93 (1994), 30 W.C.A.T.R. 184, the Panel commented that 
in their view vocational rehabilitation decisions and FEL decisions were 


i 


Workers' Compensation Appeals Tribunal 
Annual Report 1994 


interdependent. Considering the long-term nature of a FEL award, the Panel 
decided that a further attempt at vocational rehabilitation was appropriate and 
directed the Board to re-open the worker's vocational rehabilitation file. 
Similarly, Decision No. 84/93 (1994), 29 W.C.A.T.R. 101, noted that there was an 
advantage to sponsoring the worker’s retraining course since the worker would 
obtain a marketable skill and the higher earning potential would reduce the 
long-term FEL award. 


In the section 147 context, Decision No. 867/92 (December 24, 1993) noted 
that the key factor in deciding whether a worker was entitled to a transitional 
supplement under section 147(4) was whether the worker was likely to benefit 
from rehabilitation. A worker could still be entitled to a section 147(4) 
supplement where his own self-designed vocational rehabilitation program 
had failed, providing that he was available or willing to undergo some 
vocational rehabilitation testing by the Board so that the Board could be satisfied 
as to whether the worker was likely to benefit from vocational rehabilitation or 
not. Decision No. 689/91 (1994), 30 W.C.A.T.R. 10, considered whether a section 
147(4) supplement was payable where the worker had a_ continuing 
compensable disability but where subsequent non-compensable events had 
caused her to lose her potential for vocational rehabilitation. Decision No. 689/91 
found that there was no requirement to consider the reason for the lack of 
vocational rehabilitation potential under section 147(4). This decision has 
prompted the Board to make general submissions on the interpretation of 
section 147(4). These general submissions will be placed before panels in other 
cases who will have an opportunity to consider them. 


Occupational Stress 


The Annual Report 1990 and the Annual Report 1991 record that the Board 
was in the process of developing a policy on chronic occupational stress, in 
addition to its policy on stress claims resulting from traumatic and 
life-threatening events. Since no Board policy on chronic stress was adopted 
during this reporting period, the Tribunal continued to adjudicate chronic stress 
appeals under the Act on a case-by-case basis. 


The Annual Report 1992 and 1993 noted the development of a new test which 
addresses the problem of how to assess workplace stressors and the subjective 
reaction of workers to them. See, for example, Decision No. 631/91 (1992), 
21 W.C.A.T.R. 251, which held that the test was whether there were stressors, 
usual or unusual in the workplace and, if so, whether a reasonable person in a 
similar situation would find these stressors to be potentially disabling. This test 
represents a middle ground between a purely objective and purely subjective 
assessment of workplace stressors. This test continued to be applied during the 
current reporting period (see Decision No. 363/91 (January 26, 1994) and Decision 
No. 42/94 (July 13, 1994)). Tribunal cases have also continued to distinguish 
between cases of disability and situations where the worker’s reaction to the 
workplace stress was emotional, but did not amount to a true disability (see 
Decision No. 517/93 (1994), 32 W.C.A.T.R. 91). 
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Two cases also considered the question of whether chronic workplace stress 
could contribute to the development of coronary artery disease. While Decision 
No. 857/91 (1994), 31 W.C.A.T.R. 14, found a causal connection based on the 
medical evidence about the particular worker and general medical literature, 
Decision No. 803/93 (1994), 31 W.C.A.T.R. 166, distinguished Decision No. 857/91 
on the basis of dispute in the medical community on the general question and 
on the grounds that the evidence about the particular worker did not support 
a finding of causation. 


Occupational Disease 


Occupational disease cases involve workplace exposure to harmful 
processes or substances. The Tribunal’s interpretation of the law in this area 
remains the same. Disabilities are compensable if they fall within the statutory 
definition of “industrial disease”, or within the “disablement” branch of the 
statutory definition “accident”. 


The Tribunal has been called on to adjudicate a broad range of occupational 
disease appeals. See, for example, Decision No. 234/90 (1994), 29 W.C.A.T.R. 1 
(which considered exposure to radon in a uranium mine and lung cancer), 
Decision No. 62/91 (1994), 31 W.C.A.T.R. 1 (which dealt with exposure to 
vibration and development of vasospastic disease (white finger disease) in the 
hands and feet), Decision No. 473/91 (1994), 32 W.C.A.T.R. 14 (which considered 
workplace exposure to dioxin and liver cancer), Decision No. 301/92 (August 17, 
1994) (which considered workplace exposure to paint fumes and chronic toxic 
encephalopathy (chronic painter’s syndrome)) and Decision No. 266/93 (May 24, 
1994) (which considered workplace exposure to asbestos and lung cancer). In 
cases involving cancer, a number of Tribunal decisions have held that the most 
important factors to consider are the latency period and the intensity of 
workplace exposure. More controversial and less important considerations are 
the location of the cancer, the type of cancer and, in the case of certain types of 
exposure and lung cancer, fibrositic changes to the lung (see, for example, 
Decision No. 266/93). Other factors to consider are non-occupational 
contributing factors, physiological factors and significant predictive factors (see 
Decision No. 473/91). 


Decision No. 820/93 (1994), 31 W.C.A.T.R. 178 is an interesting case involving 
exposure to granite dust. The worker was initially diagnosed as having silicosis 
and was advised by his doctor to leave work. Subsequently the worker was 
diagnosed as having emphysema and not silicosis. While the Panel found that 
the workplace exposure to dust was nota significant contributing factor to the 
worker’s emphysema, it also found that he was entitled to benefits fora period 
of preventative removal pursuant to the statutory definition of “industrial 
disease” which includes “a medical condition that in the opinion of the Board 
requires a worker to be removed temporarily or permanently from exposure to 
a substance because a condition may be a precursor to an industrial disease.” 
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Although the original diagnosis of silicosis was wrong, the worker was entitled 
to receive benefits until there was clear and convincing evidence that he did not 
have silicosis. 


Experience Rating of Employers (NEER) 


NEER is an experience rating program which is intended to shift some of 
the burden of a rate group’s costs to employers with greater claim costs. An 
employer’s actual costs in a year are compared with the assessment rate for the 
rate group. An employer’s costs for that year are considered in the calculation 
of the employer’s assessment in each of the following three years. 


Decision No. 113/931 (1994), 30 W.C.A.T.R. 73, followed previous Tribunal 
decisions in holding that the Tribunal has the jurisdiction to review decisions 
of the Board which the Board may consider administrative in nature (for 
example, the administration of the NEER program). The Tribunal may consider 
all aspects of the experience rating program in deciding under section 73(1) of 
the current Act whether to grant relief to an employer from a NEER surcharge 
on the basis of the real merits and justice of the case. Decision No. 311/94 (1994), 
31 W.C.A.T.R. 211 allowed an adjustment to an employer’s NEER assessment 
where the only activity on a worker’s file during the year was a payment of 
travel expenses for the worker to go to a medical examination required for 
adjudication purposes. The Panel distinguished between travel expenses 
necessary for medical care, which were a type of health care benefits, and 
expenses for the administration of the Act. Since the travel expenses were not 
incurred for active treatment, the employer was entitled to have the NEER 
re-calculated. 


Chronic Pain and Fibromyalgia 


Chronic pain and fibromyalgia have been issues of continuing interest to 
those involved in workers’ compensation. While the Board and the Tribunal 
initially took different views of whether chronic pain was within the scope of 
the Workers’ Compensation Act, the WCB board of directors’ section 93 [then 
section 86n] review of June 1, 1990 [Review of Decisions No. 915 and 915A (1990), 
15 W.C.A.T.R. 247] showed substantial agreement between the two institutions. 
The background to the Board’s and the Tribunal’s treatment of chronic pain and 
fibromyalgia is set out in some detail in earlier Annual Reports (in addition to 
the Annual Report 1992 and 1993, see Appendix C to the Third Report and the 
Annual Report 1991). While the board of directors found that there was no need 
to direct the Tribunal to reconsider Decision No. 915 (1987), 7 W.C.A.T.R. 1 and 
Decision No. 915A (1988), 7 W.C.A.T.R. 269 (which had held that chronic pain is 
compensable and that the start date for compensation should be March 27, 
1986), the Tribunal was directed to reconsider a number of decisions which had 
awarded temporary benefits for chronic pain prior to March 27, 1986. This 
reporting period saw the release of two final decisions pursuant to this direction 
to reconsider, Decision No. 749R (December 6, 1994), which was fact-specific, 
and Decision No. 648/87R (1994), 32 W.C.A.T.R. 1. 
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Decision No. 648/87R held that the effect of the board of directors’ section 93 
direction was to compel the Tribunal to re-open and re-adjudicate Decision No. 
648/87. However, the Tribunal was required to re-adjudicate according to its 
usual jurisdiction under section 86 of the Act and in light of the requirement in 
section 73 that it decide on the real merits and justice of the case. The Panel also 
commented on the requirements of a valid section 93 direction: the direction 
must relate to a Tribunal decision turning on an interpretation of policy and 
general law; it must be issued by the board of directors; and it must be given in 
writing with reasons. After conducting a reconsideration proceeding, the 
Tribunal may allow the original decision to stand if the Panel is satisfied that 
the decision was correct. 


The Decision No. 648/87R Panel had two concerns with the Board’s section 
93 direction. The board of directors had not provided written reasons for its 
decision and this prevented the Panel from assessing the correctness of the 
Tribunal decision and the real merits and justice. The second concern arose from 
the section 73 requirement to decide on the real merits and justice. While the 
Panel generally accepted the Board’s policy of limiting the retroactivity of 
chronic pain awards to March 27, 1986, the rationale for this limitation was good 
public administration. Considering the small number of cases involved, the 
principle of finality of Tribunal decisions, and the unfairness to the worker of 
the delay, the question of good public administration should be re-examined. 
The Panel found that it would be unfair to the worker to reach a different result 
given the history of the case. Decisions No. 648/87 and 648/87R are currently 
subject to a judicial review application which may be considered by the Ontario 
Court (General Division) Divisional Court in the next reporting period. 


Turning to other chronic pain and fibromyalgia cases, Decision No. 371/93 
(1994), 31 W.C.A.T.R. 84, and Decision No. 188/94 (August 10, 1994) considered 
appeals for benefits for fibromyalgia conditions and a recent consensus 
document compiled at the Second World Congress on Myofascial Pain and 
Fibromyalgia. Decision No. 343/94 (1994), 33 W.C.A.T.R. 95, reviewed the 
principles governing apportionment of pensions in the context of achronic pain 
appeal where the majority found that there was a moderate pre-existing 
condition and subsequent non-compensable events had also affected the 
condition. 


Penalty Assessments 


Decision No. 894/91 (December 1, 1994) considered the calculation of a 
penalty assessment under section 103(8) of the Act where the employer was 
re-classified to a new rate group with a significantly lower assessment rate and 
lost the benefit of its life-time surplus under the old rate group. The Board’s 
practice is to levy a first penalty of 100% under section 6(3) of Regulation 1102 
when the criteria specified in section 6(1) are met. The Panel reduced the penalty 
to 50% in light of a number of factors, including the employer's favorable 
accident cost record prior to the re-classification, the rapid expansion of 
business in the first year of the re-classification and the lack of written notice of 
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the penalty until three years later, as well as the effect that SIEF relief would 
have had when combined with the employer's life-time surplus under its old 
rate group, had this surplus been transferable to its new rate group. 


Decision No. 332/94 (1994), 31 W.C.A.T.R. 217 was the first Tribunal case to 
consider the Board’s Workwell program and the use of the written evaluation 
form to assess the work site. The Panel used a correctness standard of review 
in deciding the appeal. Based on the testimony and other evidence at the 
hearing, the Panel set aside the surcharge levied under section 103(4) of the Act. 
It also made several suggestions about the program, including the need to 
provide employers with more information. The Board has indicated an 
intention to make submissions to the Tribunal on Workwell in future cases. 


Other Issues 


Other significant legal and medical issues to come before the Tribunal 
included: the appropriate classification of an airline operation as an employer 
under Schedule 1 or Schedule 2 of the Act (Decision No. 613/90R (1994), 
29 W.C.A.T.R. 14); the effect of delay by a worker in reporting an injury under 
section 20(1) of the pre-1989 Act [now s. 22(1)] (Decision No. 168/93 (1994), 
30 W.C.A.T.R. 84); the effect of delay in bringing an appeal from an adverse 
Board decision (Decision No. 833/9312 (November 23, 1994) and Decision No. 
426/941 (1994), 32 W.C.A.T.R. 266); criteria for transferring the costs of medical 
management to the Administrative Fund (Decision No. 192/93 (1994), 
29 W.C.A.T.R. 111, and Decision No. 562/94 (October 20, 1994)) whether the 
Tribunal has jurisdiction to pay legal fees (Decision No. 403/94] (1994), 
31 W.C.A.T.R. 293 and Decision No. 731/93I (1994), 31 W.C.A.T.R. 149); the 
appropriate pension rating fora mydriatric pupil and corneal scarring (Decision 
No. 877/93 (1994), 29 W.C.A.T.R. 229); the Tribunal’s general procedures for 
determining section 71 appeals on the basis of written submissions or telephone 
conferences (Decision No. 871/931 (1994), 29 W.C.A.T.R. 221); whether a variety 
of earning-type payments such as long-term disability benefits (Decision No. 
516/92 (1994), 31 W.C.A.T.R. 39), overtime pay (Decision No. 286/93 (1994), 
30 W.C.A.T.R. 165), or unemployment insurance benefits (Decision No. 600/93 
(1994), 31 W.C.A.T.R. 101) should be included as part of the worker's 
pre-accident earnings basis; and the relationship between the Workers’ 
Compensation Act and the Freedom of Information and Protection of Privacy Act 
[R.S.O. 1990, c. F.31] (Decision No. 903/94 (1994), 33 W.C.A.T.R. 238). 
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JUDICIAL REVIEW ACTIVITY 


In 1994, two applications for judicial review were heard by the Ontario 
Court (General Division), Divisional Court from Decisions No. 385/93 and 
AS O/93), 


Both applications were dismissed. 


Two further applications for judicial review - one related to Divisional 
Court File No. 1766/93, the other to Decision No. 824/93 - were withdrawn on 
April 5, 1994 and July 27, 1994. 


At the end of 1994, eight applications for judicial review of the following 
Tribunal decisions remained outstanding: 


Decision No. 648/87 
Decision No. 586/91 
Decision No. 775/92 
Decision No. 882/92 
Decision No. 82/93 

Decision No. 351/93 
Decision No. 346/94 
Decision No. 432/94 


Other Matters 


On December 2, 1992, an injunction was granted by the Ontario Court 
(General Division) restraining the applicant from proceeding with a section 17 
application before the Tribunal, until the trial or other final disposition of the 
matter. The Tribunal was granted status as a friend of the Court and opposed 
the granting of the injunction on jurisdictional grounds. On February 4, 1993, 
leave to appeal from this decision was granted, and on June 9, 1993, the 
Divisional Court set aside the injunction. 


On January 24, 1994, leave to appeal to the Ontario Court of Appeal was 
granted in this matter. 


On September 30, 1994, the Tribunal was successful in bringing a motion to 
dismiss an action for defamation brought against one of its panels for statements 
made ina Tribunal decision. The action was dismissed based on the doctrine of 


absolute privilege. 
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THE TRIBUNAL REPORT 


VICE-CHAIRS, MEMBERS AND STAFF 


Lists of the Vice-Chairs and Members, senior staff and Medical Counsellors 
who were active during the reporting period, as well as a record of the roster 
changes and résumés for newly appointed Vice-Chairs and Members, can be 
found in Appendix A. 


TRIBUNAL COUNSEL OFFICE 


The Tribunal Counsel Office (TCO) consists of six groups, each reporting 
to the General Counsel. 


Intake 


The Intake Department handles all incoming appeal applications and the 
public’s questions about appeals and about the appeal process. 


In 1994 a new initiative was introduced through Intake in the form of anew 
Hearing Application Form (HAF). The form reflects a new process which 
requires applicants to provide more details about their reasons for appeal, to 
provide a tentative list of witnesses, and to submit all new medical information 
with the HAF. 


The purpose of these changes is to allow for a greater level of scrutiny of 
the appeals at an early stage, to identify jurisdictional and issue agenda 
problems. The purpose is also to allow the Tribunal’s Medical Liaison Office to 
review all the significant medical evidence before the appeal is scheduled, in 
order to determine if pre-hearing investigation is called for. Under the new 
process, the three week date no longer applies to new medical evidence. Only 
updates of existing medical evidence which relate to the period after the HAF 
is filed may be sent after the filing of the HAF. 


The Intake Department is also primarily responsible for the Tribunal’s 
“special section” cases. The special section cases include section 71 access to 
worker file cases, section 23 employer requests for medical examination and 


section 17 cases on the right to maintain civil actions for damages. 


The Intake Department is headed by the Intake Manager. 
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Case Description Writers 


Case Description Writers are responsible for preparing all cases for hearing 
according to a standardized model and within certain time limits. 


The form of the case descriptions changed in 1994. The case description 
writer no longer prepares a detailed outline and history of the case, except in 
the most complex cases. The change has allowed the department to keep up 
with its increasing caseload. 


The Case Description Group works under the supervision of a senior TCO 
lawyer. 


Pre-hearing Legal Workers 


When the case description is complete, the case is scheduled and transferred 
either to a legal worker or to a lawyer. Over 90 per cent of cases are handled by 
legal workers. These legal workers deal with matters that arise pre-hearing and 
provide assistance to the parties if there are questions respecting the 
preparation of the cases. 


The Pre-hearing Legal Workers are headed by the Manager of the 
Pre-hearing Group. 


Lawyers 


Lawyers handle a small number of the most complex cases, involving novel 
legal issues or issues which have been identified as involving a significant 
Tribunal interest. 


With the permission of the hearing panel, lawyers may attend hearings to 
cross-question witnesses or may provide the panel with evidence, usually in 
the form of expert evidence from one of the Tribunal’s medical assessors. The 
purpose of these functions is to ensure that there is an adequate record before 
the panel. Lawyers may also make submissions on matters of law either by way 
of written submissions or orally at the hearing, when this is requested by the 
hearing panel. However, TCO lawyers do not make submissions on issues of 
fact and all submissions are presented in as neutral a manner as possible. 


Lawyers also provide assistance to legal workers and supervise many of the 
functions carried out by legal workers. 


The most significant new legal issues in 1994 related to the complexities of 
the 1989 legislative changes, under Bill 162 [the Workers’ Compensation 
Amendment Act, 1989, S.O. 1989, c. 47], which are now beginning to reach the 
Tribunal, and the complex interrelationship of the issues arising from the NEL, 
FEL and vocational rehabilitation provisions. Cases related to reinstatement, 
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stress, industrial disease and the Canadian Charter of Rights and Freedoms also 
continued to be important. 


TCO lawyers also handle applications for judicial review and other 
court-related matters. 


In 1994, there were five lawyers in TCO, reporting to the General Counsel, 
as well as one articling student. 


Post-hearing Legal Workers 


When a panel identifies that additional information is required after a 
hearing, a request is made to the post-hearing legal workers, who co-ordinate 
this continuing investigation. 


The Post-hearing Legal Workers are headed by the Senior Legal Worker, 
Post-hearing. 


Medical Liaison Office 


The Medical Liaison Office (MLO) co-ordinates and oversees all of the 
Tribunal’s interactions with the medical community and facilitates the 
Tribunal’s use and understanding of medical evidence. 


Because the Tribunal has an interest in ensuring that hearing panels have 
sufficient and appropriate medical evidence on which to base decisions, all case 
descriptions are reviewed by MLO for the purpose of identifying those cases in 
which the medical issues may be problematic, complex or novel to the Tribunal. 
Those cases selected from this process are referred to the Tribunal’s Medical 
Counsellors to check that the medical assessment of the worker's injury is 
complete and that the record contains opinions from appropriate experts when 
required, and to attempt to ensure that questions or concerns about the medical 
issues that may need clarification for the hearing panel are identified. 


At the pre-hearing stage, counsellors may recommend getting more 
information from the patient’s treating physician(s). In addition, counsellors 
may recommend obtaining a Medical Assessor's opinion if the diagnosis of the 
worker’s condition is unclear, or if there is a complex medical problem that 
needs explanation, or if there is an obvious difference of opinion between 


qualified experts. 


Because of the increasing caseload at the Tribunal, an effort was commenced 
in 1994 to identify more of the medical investigation required pre-hearing. The 
new process flows from the introduction of the new Hearing Application Form, 
which facilitates this greater scrutiny. 


At the post-hearing stage, panels requesting further medical investigation 
may request the assistance of MLO in preparing specific questions that may be 
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helpful in resolving medical issues that are troubling to the panel. Counsellors 
assist MLO in providing additional questions for the hearing panel's 
consideration. 


MLO also co-ordinates the Tribunal’s medical audit of decisions. The audit 
provides the Medical Counsellors’ professional perspective on the manner in 
which medical facts or theory were treated or recorded in Tribunal decisions. 
The audit permits the Tribunal to evaluate its processes and practices as they 
relate to medical issues and medical evidence, and to further educate Tribunal 
members and staff through medical education initiatives. 


MLO continues to place, in the Tribunal’s Library, medical reports and 
transcripts of Tribunal experts on medical/scientific issues that contain 
information which may be useful in future appeals. These reports and 
transcripts have been anonymized and literature cited in the reports has been 
placed in the Library’s vertical file. This collection of medical reports specific to 
issues that arise in the workers’ compensation field is unique within the Ontario 
workers’ compensation system and is accessible to the public. Discussion 
papers, prepared by the Tribunal’s Medical Counsellors or Medical Assessors 
on general medical topics that frequently arise in compensation matters, are 
also available in the Library. 


The MLO Group is headed by the MLO Manager. 


INFORMATION DEPARTMENT 


Library Activities 


The Library is responsible for providing information services to Tribunal 
staff and Members as well as other parties involved in workers’ compensation 
issues, including individuals considering making an appeal, lawyers and 
representatives, researchers and students. 


The Collection 


The Library’s collection includes books, government documents, law 
reports, loose-leaf services, policy manuals, legislation and periodicals. All 
WCAT decisions are available as well. 


Access to the collection is gained through a number of in-house databases: 


e DDS on Disk - the database of WCAT decision summaries 


e Bibliographic databases - which provide references to items held in the 
Library such as books, articles, book chapters, WCB policy papers, and 
WCAT documents. 
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Reference Services 


In Person 


A reference librarian is available to provide assistance to both internal and 
external users. The Library is open to the public and no appointment is 
necessary. Hours are 9 - 5, Monday to Friday. 


By Telephone 


Reference service is available to non-WCAT users living outside the 
Toronto area. After a reference interview, a librarian will search the relevant 
in-house databases and forward a printout of the resulting decision summaries 
or bibliographic citations. While a telephone reference service has always been 
available to external users, in 1994 this service was formalised by invoicing users 
for printouts. Charges vary by means of delivery but are meant to recover the 
cost of copies and delivery only. 


Software Upgrade 


In 1994 the database software used in the Library and Publications 
Department, Cardbox-Plus™, was upgraded to the network Windows™ 
version. 


The process of converting various databases began first with the decision 
summaries database which was followed by the bibliographic databases. 
Databases used for serials control and acquisitions are to be converted in 1995. 


A training programme and documentation were developed in anticipation 
of training Tribunal Members and staff in the new system. 


Despite the usual problems when upgrading to a different platform, the 
transfer went smoothly and impressions of the Windows software are generally 
positive. 


Distribution of WCAT Documents 


While the Publications Department is primarily responsible for the 
distribution of WCAT publications, there are some other items that are 
distributed through the Library. 


WCAT Medical Reports 


An item about the medical research collection and in particular WCAT 
Medical Reports appeared in WCAT in Focus, Vol. 5, No. 4. A list of publicly 
available, anonymized Medical Reports was prepared by the Library and 
distributed by the Publications Department. The Library provides photocopies 
of requested reports for a nominal fee. 
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Video 


The video Final Appeal - a demonstration of a WCAT hearing - may be 
borrowed from the Library. In 1994, alending system requiring a $10 refundable 
deposit was implemented. This has led to a better return rate, though a lower 
lending rate. 


Acquisitions and Database Growth 


During 1994 the following items were added to the collection: 


¢ Books and government documents (indexed in “Books” database) - 160 
© Case law (indexed in “Juris” database) - 165 


© Periodical articles, WCB documents (indexed in “Library” database) - 
1056. 


As well, 395 items were acquired through the Library’s ILL and document 
delivery services. 


Publications 


Accomplishments 


In 1994 the Publications Department brought production of the W.C.A.T. 
Reporter totally in-house. The Reporter previously was published in conjunction 
with Carswell. The result has been a significant saving in costs to the Tribunal 
while still producing a high-quality, full-text reporting series. 


The WCAT Online full-text database of the Tribunal’s decisions was 
successfully transferred from Southam Electronic Publishing’s “Private File 
Service” to Southam’s Infomart Online. This has made WCAT Online part of a 
wide-ranging collection of legal, news and business-oriented databases and also 
has led to substantial savings to the Tribunal. 


For the Decision Digest Service (DDS) binders, the Publications Department 
has produced a new cumulative Keyword Index which is housed in the 
Cumulative Index Binder. Previously, researchers had to search two separate 
keyword indexes, one covering decisions up to March 1988 and the other 
covering all subsequent decisions. These two indexes used different keyword 
terms. The new cumulative Keyword Index uses one set of keywords - the same 
one that has been used for the post-March 1988 decisions - and covers all 
Tribunal decisions, from the inception of the Tribunal until the closing of Digest 
Binder No. 3 (in May 1994). Therefore, researchers now only have to search one 
cumulative Keyword Index in the Cumulative Index Binder, using one set of 
keyword terms. Although the new cumulative Keyword Index covers all Tribunal 
decisions, summaries for the decisions released before 1990 still are not included 
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in the DDS binders, but see the “ Proposals” section below for information about 
a project now underway to remedy this. 


The Publications Department has revised the Index to Section 17 Cases, in the 
DDS binders, in order to expand its scope and to make it easier to use. 
Previously, the Section 17 Index had its own format and set of keyword terms. 
The Section 17 Index now has the same format as the rest of the DDS and uses 
the same keyword terms as are used to classify Tribunal decisions in other 
Tribunal publications and databases. The Section 17 Index now covers a broader 
range of decisions. It includes Tribunal decisions that did not arise from s. 17 
applications but nevertheless deal with issues relevant to s. 17 applications. 


Proposals 


The DDS On Disk, which is available for public searching in the Tribunal’s 
Library, was upgraded to use Cardbox for Windows™ software. However, for 
subscribers to the DDS On Disk, we currently only offer the DOS version of 
Cardbox. We are looking into making the Cardbox for Windows version of the 
DDS On Disk available to subscribers. 


The Decision Digest Service (DDS) binders started up in January 1990 and do 
not include summaries for earlier decisions (although the Master List and 
Keyword Index do cover all prior decisions). Summaries for most prior decisions 
appear in the Numerical Index. A long-term project is under way that involves: 
writing summaries for a group of Tribunal decisions that were keyworded but 
not summarized; re-keywording older decisions so that all decisions now are 
classified using the current set of keyword terms; re-formatting the material 
currently in the Numerical Index to match the material in the DDS binders; and 
integrating this material into the DDS as supplementary binders. 


SYSTEMS DEPARTMENT 


The key issues that the Systems Department dealt with in 1994 were: the 
ongoing performance problem of its computer system, and planning for the 
integration of applications on its PC-based Local Area Network. The solution 
for both issues was to renegotiate the existing lease with Digital Equipment 
Corp. and to replace the existing equipment with newer, more efficient, 
equipment that would enable the Tribunal to utilize the computers more 
effectively. 


In 1991 the Tribunal negotiated a computer system upgrade replacing its 
existing VAX computer system with a VAX4000 - Model 300. This VAX4000 was 
designed to handle the Digital All-In-1 office automation system and perform as 
the server in a PC network configuration. This would allow use of the 
VAX4000 - Model 300 to run the Tribunal’s PC applications, including its 
case-tracking system. In fact, implementation of the case tracking system led to 
an unacceptable degradation in the performance of the VAX. Multiple 
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discussions with technical service staff from Digital led to the confirmation that 
the VAX4000 - Model 300 could not efficiently run both ALL-In-1 and PC 
applications given the number of users connec ted to the computer system. 


Discussions with Digital Equipment Corp. led to the installation of a new 
LAN server on a loan of product basis. Migrating the PC applications to a 
separate server was an attempt to resolve the VAX performance problems. This 
new server was configured using Microsoft OS/2 as the operating system and 
LAN MANAGER for OS/2 as the Network Operating System. Digital’s 
consulting staff gave us significant support in attempts to make this solution 
work, but some set-up and system difficulties remained unresolvable. Finally 
we concluded that we should renegotiate the existing lease to acquire a more 
appropriate configuration for our computer system requirements, and were 
able to do so within the existing budget. 


The renegotiation of the lease gave us an opportunity to acquire additional, 
appropriately configured, microcomputers and replace those we owned that 
were obsolete or inadequate. This also provided us with the hardware resources 
necessary to implement our 1991 business case projects and proceed with our 
technology plan. (Where possible equipment that can still be used efficiently 
will be transferred to a user whose applications do not yet require a higher 
performance computer.) 


It is important to acknowledge that the majority of our existing 
microcomputer equipment had reached the end of its useful technological life 
span. With Windows as our standard environment, the majority of this 
equipment could not handle existing software and applications at acceptable 
response times, if at all. Enhancements to software that we are currently using 
or plan to use, require faster CPUs with sufficient memory and disk space. 


By August, we began to install and implement our new Microcomputer 
environment and by December our new Windows NT servers were operational. 
The Tribunal’s staff is being trained in-house in the use of Windows, and we 
are progressing with plans to replace the All-In-1 Office Automation package 
on the VAX. One of the key terms in the lease allows the Tribunal to keep the 
V AX4000 - Model 300, for at least one year from the signing of the new lease. 
This will allow sufficient time to train the Tribunal staff and convert the 
documents they use to a new Windows-based word processing and mail 
package. 


The final project completed in 1994 was the selection of a Windows-based 
word processing package to replace the All-In-1 WPS-Plus word processing 
package. We consulted with our established user base to obtain their input in 
the selection of these packages, and with the assistance of about 25 users 
completed an evaluation and selected Microsoft’s Word for Windows as our 
new Windows word processing package. The software licenses were ordered 
and implementation will begin in the first quarter of 1995. 


32 


Workers' Compensation Appeals Tribunal 


Annual Report 1994 
ge ee 


In 1995 we plan to select a new Windows-based mail package, upgrade 
software as required and implement a fully functional support management 
software package to assist in the use and support of our new network. If all 
plans go according to schedule, the VAX4000 - Model 300 will be shut down 
and disconnected in July 1995 for removal by the end of that month. 


STATISTICAL SUMMARY 


This statistical report represents a detailed summary of the Tribunal’s 
recent production and case inventory trends. The summary begins with an 
accounting of the numbers and types of cases received by year. This is followed 
by a section providing the numbers and types of cases closed. A third section 
details the current caseload (the cumulative difference between cases received 
and cases closed) - referred to sometimes in this report as “inventory” of cases. 
In the fourth section we discuss typical overall case completion times. The two 
key production measures, hearings and decisions, are then examined in detail. 
Hearings representation profiles are presented regionally for workers and for 
employers, and the decisions and hearings counts are tabulated. 


Cases Received 


The 1994 incoming caseload was the highest ever experienced by the 
Tribunal (Figures 1 and 2, pp. 37-38). The 1994 total (2,197) was higher even 
than the record that was set the year before, and it represented a continuation 
of the increasing trend that had begun in 1991. The 1994 total represented an 
increase of 2.1% over the 1993 total, a 21.8% increase over the 1992 total, a 40.8% 
increase over the 1991 total and a 44.6% increase over the 1990 total. 


Examining the appeal types separately, we note that the incoming caseload 
increase was most notable in the area of the Tribunal’s core business, the 
“entitlement” category, where the workload per case is most substantial. (Since 
1991, when the case load increase began, the number of cases received in this 
principal category each year has increased by 70% (from 865 in 1991 to 1,467 in 
1994).) The proportion of entitlement cases to the total intake has increased since 
1991 from 55% to 67%. 


Fora few specific types, the incoming level was about equal to the 1993 level 
(including leave applications, medical exam cases, and commutation issues) 
and for some others (including right to sue, access issues and pension appeals) 
the numbers were decreased slightly from the 1993 levels. Post-decision cases 
(Ombudsman’s investigations, judicial reviews, and requests to reconsider 
earlier Tribunal rulings) represent a small portion of the total caseload, but it is 
interesting to note that despite the general increasing trend, these post-decision 
issues had become less numerous. 
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Cases Closed 


In 1994, the Tribunal closed 1,792 cases (Figure 3, p. 39). This number 
represented a slight decrease (3.9%) from the total number of cases closed in 
1993. (Against the 1992 total, it represented a 7.7% increase, and against the 
1991 total, an increase of 0.9%.) 


Entitlement-related cases (including benefits entitlement, as well as 
employer assessments, reinstatement and vocational rehabilitation obligations) 
represented 58 per cent of the cases closed in 1994, special section appeals 
accounted for 36 per cent, and post-decision cases for 6 per cent. 


Final decisions were issued in just under half (48%) of the cases closed in 
1994 (Figure 4, p. 40). Of those closed without final decisions, most (37% of all 
cases closed in 1994) were withdrawn. Other dispositions included a finding 
that the Tribunal did not have jurisdiction (5% of all cases closed in 1994), case 
abandonments (5% ) and other miscellaneous case settlements (4% ). 


The distribution for these dispositions varied by appeal type. For the main 
group (entitlement-related appeals), 63 per cent were disposed by final 
decision. (The remainder were withdrawn (19%), deemed non-jurisdictional 
(9%), or abandoned / other (9% ).) 


Remaining Inventory 


The rising trend in the Tribunal’s incoming caseload began in 1991. The 
increase for1991 was relatively minor, and thatyear, the Tribunal closed 216cases 
more than it opened. In1992, the incoming caseload increased more sharply, but 
the Tribunal’s production (case closings) did not keep pace. Asa result, the 
inventory grew by 140 cases. In 1993, the incoming caseload rose to 
unprecedented levels, and although the production also rose to near peak levels, 
the inventory nonetheless expanded by another 286 cases. In 1994 the incoming 
caseload wasincreased evenslightly above the previous year’s record level, while 
production edged slightly lower. By December 31, 1994, the total inventory had 
climbed by another 405 cases to 2,152 cases (Refer to Figure 5, p. 41). 


This total inventory was divided into three groups: appeals active at the 
Tribunal, appeals inactive at the Tribunal, and post-decision issue cases. Of the 
‘inactive’ appeals, 331 were at the preliminary intake stage (waiting for 
applications to be completed). Another 324 cases were inactive pending their 
hearing date. (These cases had been scheduled but could not proceed until the 
hearing date arrived.) Of the 1,384 ‘active’ appeals, 41 were awaiting 
assignment to pre-hearing officers who would gather the facts of the case and 
prepare case descriptions. One hundred and thirty-six were in the case 
description process and another 107 were at other pre-hearing stages. One 
hundred and eighty-six were in the scheduling work load. There were 915 cases 
at post-hearing stages, of which 329 were formally assigned for Tribunal 
follow-up in the post-hearing department. (Typically these cases were 
adjourned with panels requesting further medical evidence.) Five hundred and 
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seventy-two cases were at decision-writing stages, and 14 were all but closed 
formally. The remaining 113 cases in inventory related to post-decision issue 
requests, where the Tribunal was being asked to reconsider earlier rulings (69 
cases), or where there was an Ombudsman’s investigation (34) or judicial 
review application (10) underway (Figure 6, p. 42). 


Case Completion Times 


The overall median time required to close cases in 1994 was about 6.9 
months (207 calendar days). (Refer to Figure 7, p. 42) Forty-six per cent of the 
completed cases were resolved within 6 months and 27 per cent were completed 
between 6 and 12 months. Thus nearly three-quarters were completed within 
a one-year time frame. Thirteen per cent took between 12 and 18 months, and 
the remaining 14 per cent required more than 18 months. (Refer to Figure 8, 
p. 43) The relevant proportions of cases completed within these same time 
intervals in 1992 and 1993 are also given in Figure 8. 


Hearings and Decisions 


Hearings 


In 1994, 1,299 cases went to hearing (or were assigned to Tribunal panels 
for deliberations). Some of these cases were heard (or assigned) more than 
once, resulting in a total of 1,415 hearings. In order to achieve the 1,415 
hearings, 1,697 scheduling dates had to be arranged. (On occasion, hearings 
have to be rescheduled due to illnesses or other unavoidable conflicts.) (Refer 
to Figure 9, p. 43) 


Formal oral hearings accounted for 87 per cent of the hearings in 1994. 
Another 7 per cent of hearings were accounted for by panel reviews of written 
submissions and other panel caucuses, and the remaining 6 per cent were 
accounted for by panel deliberations regarding requests to reconsider previous 
Tribunal decisions. 


The Tribunal’s formal hearings involve a tripartite Tribunal panel (with a 
Vice-Chair, a Member Representative of Employers and a Member 
Representative of Workers) and parties are usually also accompanied by 
representatives. 


Representation at Hearings 


By examining the data associated with parties and appellants participating 
in the appeals, we see that employers chose to be represented most often by 
lawyers (approximately 41% of the time). The next most frequent choice was 
representation by company personnel (20% ), followed by consultants (17% ) and 
by the Office of the Employer Adviser (16%). ‘Other’ types combined for 
2 per cent, and the choices were unknown (i.e., not recorded in the database) 


approximately 5 per cent of the time. 
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Workers chose the Office of the Worker Adviser (OWA) most commonly 
(approximately 26% of the time), followed by lawyers and legal assistants 
(approximately 22% of the time), unions (15% ), and consultants (12% ). ‘Other’ 
types combined for 17 per cent, and the choice was unrecorded approximately 
9 per cent of the time. 


When this data is examined by region as in Figure 10 (p. 44), we note some 
interesting differences. We note, for example, that in the Northern region, the 
Office of the Worker Adviser acted as a representative for workers in 
approximately 50 per cent of the cases, but it had only a 13 per cent share of the 
worker representation in the Eastern region. Unions represented workers 24 
per cent of the time in the Northern region, compared with only 6 per cent in 
the Eastern region. For employer representation, we note the strong 
representation by lawyers in the Eastern region and by the Office of the 
Employer Adviser in the Northern region. 


Decisions 


In 1994, 862 cases were closed by decision. This represents an increase over 
the 1993 total. (Eight hundred and thirty-nine cases were closed by decision in 
1993.) Some of these cases involved more than one decision, (occasionally 
interim issues first had to be resolved) and in 1994 the total number of decisions 
reached 1,031. (This also represents an increase from the 1993 figures. In 1993, 
907 decisions were issued.) The breakdown by appeal type is given in Figure 
9 and by decision type in Figure 11 (p. 45). Most of the decisions (869 in 1994) 
represented final rulings (811 final appeal rulings in 1994 and 58 final rulings 
on reconsideration matters in 1994). However, there were also 162 interim 
decisions (156 interim rulings on appeal matters, and 6 interim rulings on 
reconsideration matters). 


FINANCIAL MATTERS 


The Statement of Expenditure and Variance Report for the year ended 
December 31, 1994, is included in this report. (See Figure 12, p. 45) 


The accounting firm of Deloitte & Touche has completed a financial audit on 
the Tribunal’s financial statements for the periods ending December 31, 1993, 
and December 31, 1994. The audit reports are included in this report as 
Appendix B. 
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FIGURE 1 
Annual Breakdown of Incoming Cases 
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TOTAL INCOMING 


Note: This category represents appeals related to non-economic loss and future 
economic loss pension criteria introduced by Bill 162. 

Note: This category represents appeals related to the increased Vocational 
Rehabilitation requirements introduced by Bill 162. 

Note: The TOTAL (All Years) category represents all cases, including those received 
prior to January 1, 1991. 
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FIGURE 2 
Incoming Cases in 1994 by Type 


POST-DECISION ISSUE 5% 


ENTITLEMENT 67% 


Post-decision issues include reconsideration applications, 
Ombudsman’s inquiries and judicial review cases. 
Entitlement includes other related issues and no-jurisdiction cases. 
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FIGURE 3 
Annual Breakdown of Cases Closed 
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Note: This category represents appeals related to the non-economic loss and future 
economic loss pension criteria introduced by Bill 162. 

Note: This category represents appeals related to the increased Vocational 
Rehabilitation requirements introduced by Bill 162. 

Note: The TOTAL (AIl Years) represents all cases, including those closed prior 

to January 1, 1990. 
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FIGURE 4 
1994 Case Closing Dispositions 
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FIGURE 5 
Incoming and Completed Cases 
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FIGURE 6 
Status of Open Cases 


A) INACTIVE CASES 
Intake: Awaiting case information 
Pre-hearing: Hearing scheduled and pending 


B) ACTIVE CASES 
Pre-hearing assignment 
Case description writing 
Pre-scheduling 
Scheduling 
Post-hearing 
Decision writing in progress 
File closing 


C) POST-DECISION ISSUES 
Ombudsman review cases 
Requests for reconsideration 
Judicial review 


TOTAL AS AT DECEMBER 31, 1994 


FIGURE 7 
Aging Analysis for Closed Cases 


Closed Closed 
APPEAL TYPE in 1992 in 1993 
(median) (median) 


Medical Exam and Access 94 48 


Right to Sue 236 293 
Entitlement-related 264 293 
Post-decision issues 204 189 


ALL CASES 201 170 
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FIGURE 8 
Distribution of completion times 


PERCENTAGE OF CASES COMPLETED 


Within 6 Months 6 to 12 Months 12 to 18 Months More than 18 Months 
1994 1993 1992 1994 1993 1992 1994 1993 1992 1994 1993 1992 


Right to Sue 38 32 2) OS iN4i 
Med Exam and Access 78 7 1 1 1 
Entitlement-related 31 36 ey 47/8 
Post-decision Issues 43 40 9 10 


ALL CASES 45 27 tere GAS Pale 


Note: The ‘entitlement-related’ category refers to entitlement appeals, leave applications, reinstatement 
appeals, employer assessment appeals, pension and wage loss appeals and pension commutation issues. 


FIGURE 9 
1994 Scheduling, Hearings and Decisions 


SCHEDULING aaa 
DECISIONS** 
DISPOSED BY 
DATES HEARINGS* ISSUED N** 
ARRANGED ie 


Right to sue WY 84 65 62 
Medical exam 29 18 18 17 
Access 64 62 67 64 
Leave to appeal 17 16 a 10 
Entitlement/Other 660 
Reconsideration 90 90 64 49 


Note: Hearings include oral hearings, written submissions and panel assignments for reconsideration 
requests. 
Note: Decision types include Final, Interim and Reconsideration. 
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FIGURE 10 
Tribunal Hearings Representation Profile 


Type of Representation by Region 


Eastern Northern Southern Toronto 
% % 


EMPLOYER PARTICIPATING 
Company Personnel 
Consultant 
Lawyer 
No Representation 
Office of the Employer Adviser 
Other 


Eastern Northern 


% (%) 


WORKER PARTICIPATING 
Consultant 
Lawyer or legal aid/asst. 
No Representation 
Office of the Worker Adviser 
Other 
Union 


NOTES: 

1) The overall representation proportions are most similar to the Toronto proportions because 
most hearings were conducted there. 

2) The Eastern region is represented by WCAT hearings in Ottawa, the Northern region by 
Sault Ste. Marie, Sudbury, Timmins, and Thunder Bay. hearings, and the Southern region by 
London and Windsor hearings. 

The columns may not sum to 100 due to the rounding factor. 
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FIGURE 11 
Decisions Issued by Decision Type 


APPEAL ISSUES 


Interim 
Final 
Subtotal 


RECONSIDERATION ISSUES 


Interim 
Final 
Subtotal 


FIGURE 12 
Statement of Expenditures and Variance 


WORKERS’ COMPENSATION APPEALS TRIBUNAL 
1994 STATEMENT OF EXPENDITURES AND VARIANCE 
As at December 31, 1994 (in $000’s) 


1994 1994 VARIANCE 
BUDGET ACTUAL 


Salaries & Wages 6845.0 6461.0 

Employee Benefits 1100.0 1086.0 , ieee 
Transportation & Communications 397.0 396.0 : O25 
Services 2932.0 2796.0 : 4.64 


Supplies & Equipment 245.0 253.0 : (3.27) 


TOTAL OPERATING EXPENDITURES 11519.0  10992.0 : 4.58 


Capital Expenditures 180.0 40.0 : 71728 
Social Contract Commitment 158.0 328.0 : (107.59) 


TOTAL EXPENDITURES 11857.0 11360.0 
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APPENDIX A 


VICE-CHAIRS AND MEMBERS IN 1994 


This is a list of Vice-Chairs and Members whose Order-in-Council 
appointments were active during the reporting period. The date given is the 
date of each appointee’s first appointment in his or her current capacity. 
Individuals may have been active at the Tribunal under other appointments 
prior to the date indicated. 


Date of First Appointment 
Full-time 


Chair 
Ellis, S. Ronald October 1, 1985 


Alternate Chair 


Onen, Zeynep October 1, 1988 (as Vice-Chair) 
August 1, 1993 (as Alternate Chair) 

Vice-Chairs 

Bigras, Jean Guy December 17, 1987 

Cook, Brian L. September 6, 1991 

Frazee, Catherine September 3, 1992 

Kenny, Lila Maureen July 29, 1987 

McCombie, Nick January 22, 1991 

MclIntosh-Janis, Faye May 14, 1986 

Moore, John P. May 1, 1988 

Newman, Elaine February, Ital 

Sandomirsky, Janice R. July 3, 1990 

Signoroni, Antonio October 1, 1985 

Strachan, lan October 1, 1985 


Members Representative of Workers 


Cook, Mary November 1, 1990 
Crocker, James A. August 1, 1991 
Heard, Lorne (on leave) October 1, 1985 
Jackson, Faith November 1, 1990 
Lebert, Raymond J. June 1, 1988 
Robillard, Maurice March 11, 1987 
Shartal, Sarah November 1, 1990 
Thompson, Patti October 9, 1991 
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Members Representative of Employers 


Apsey, Robert 
Barbeau, Pauline 
Chapman, Stanley 
Copeland, Susan 
Jago, W. Douglas 
Meslin, Martin 
Nipshagen, Gerry M. 


Part-time 


Vice-Chairs 


Coke, Robert A. 
Cummings, Mary Ellen 
Faubert, Marsha 
Flanagan, William F. 
Harris, Daniel A. 
Hartman, Ruth 

Keil, Martha 
Marafioti, Victor 
McGrath, Joy 
Robeson, Virginia 
Singh, Vara P. 
Stewart, Susan J. 
Sutherland, Sara J. 
Wacyk, Tanja I.* 


* 


December 11, 1985 
January 15, 1990 
July 16, 1990 

April 6, 1994 
October 1, 1985 
August 1, 1988 
June 15, 1989 


December 7, 1994 
June 8, 1994 
December 10, 1987 
June 1, 1991 

April 15,1991 
December 11, 1985 
February 16, 1994 
March 11, 1987 
December 10, 1987 
March 15, 1990 
June 1, 1991 

May 14, 1986 
September 6, 1991 
June 8, 1994 


* Cross-appointed pursuant to Pilot Project (see pp. 51-52 below) 


Members Representative of Workers 


Beattie, David Bert 
Drennan, George 
Felice, Douglas H. 
Ferrari, Mary 
Higson, Roy 
Klym, Peter 

Rao, Fortunato 


December 11, 1985 
December 11, 1985 
May 14, 1986 

May 14, 1986 
December 11, 1985 
May 14, 1986 
February 11, 1988 


Members Representative of Employers 


Copeland, Susan 
Donaldson, Joseph J. 
Fay, Carole Ann 
Howes, Gerald K. 
Robb, C. James 
Ronson, John C. 
Séguin, Jacques A. 
Shuel, Robert 


June 17, 1993 
August 4, 1994 
August 4, 1994 
August 1, 1989 
June 2, 1993 
December 11, 1985 
January 1, 1990 
August 1, 1989 
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VICE-CHAIRS AND MEMBERS - 
EXPIRED APPOINTMENTS AND RESIGNATIONS 


The following is a list of Order-in-Council appointments who resigned or 
whose appointments expired during 1994. 


Drennan, George, Member Representative of Workers (Part-time) 


VICE-CHAIRS AND MEMBERS - REAPPOINTMENTS 


Date of Reappointment 
Full-time 


Chair 
Ellis, S. Ronald October 1, 1994 


Alternate Chair 


Onen, Zeynep October 1, 1994 (as Vice-Chair) 
Vice-Chairs 

Cook, Brian L. September 6, 1994 

Moore, John P. May 1, 1994 

Newman, Elaine February 1, 1994 

Signoroni, Antonio October 1, 1994 

Strachan, lan May 1, 1994 


Members Representative of Workers 


Crocker, James A. August 1, 1994 
Thompson, Patti October 9, 1994 
Heard, Lorne October 1, 1994 
Lebert, Raymond J. May 31, 1994 


Members Representative of Employers 


Apsey, Robert December 11, 1994 
Meslin, Martin August 1, 1994 
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Part-time 

Vice-Chairs 
Flanagan, William F. June 1, 1994 
Harris, Daniel A. April 15, 1994 
Hartman, Ruth December 11, 1994 
Singh, Vara P. June 1, 1994 
Sutherland, Sara J. September 6, 1994 


Members Representative of Workers 


Beattie, David Bert December 11, 1994 
Higson, Roy December 11, 1994 
Rao, Fortunato February 11, 1994 


Members Representative of Employers 


Ronson, John C. December 11, 1994 


NEW APPOINTMENTS DURING 1994 


Robert A. Coke 


(Part-time Vice-Chair) December 7, 1994 


Mr. Coke, a Rhodes Scholar, has had seven years of senior management 
experience at the Workers’ Compensation Board, first as Senior Vice-President, 
Strategic Policy and Analysis, and later as Senior Vice-President, Finance and 
Administration. Prior to that, he was Director of the Policy Branch at the 
Ministry of Labour. He came to us with an extensive background in and 
knowledge of the workers’ compensation system. 


Susan Copeland 


(Full-time Member Representative of Employers) April 6, 1994 


Ms. Copeland joined the Tribunal as a part-time Member on June 23, 1993. 
On April 6, 1994, she was appointed as a full-time Member. Prior to joining the 
Tribunal, she retired from Ontario Hydro where she had been involved in the 
supervision of workers’ compensation claims. She was the organizer of a 
Schedule 2 employers’ group and is a former Vice-Chair of the Municipal 
Users’ Group. She had been active in organizing and presenting workers’ 
compensation training seminars, and has had direct advocacy experience at 
the Workers’ Compensation Board and at the Tribunal. 
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Joseph J. Donaldson 


(Part-time Member Representative of Employers) August 4, 1994 


Mr. Donaldson was previously employed by Procter & Gamble as a 
Human Resources Manager. In that capacity, he was the WCB Manager for all 
Canadian Procter & Gamble worksites. 


Carole Ann Fay 


(Part-time Member Representative of Employers) August 4, 1994 


Ms. Fay was formerly an Employer Adviser with the Office of the Employer 
Adviser in Windsor. Prior to that, she was the Workers’ Compensation & 
Health & Safety Coordinator for the City of Windsor for two years. 


Martha Keil 


(Part-time Vice-Chair) February 16, 1994 


Ms. Keil was formerly the program coordinator at the Industrial Disease 
Standards Panel where, amongst other duties, she was responsible for project 
management of complex issues involving industrial disease, policy analysis 
and research. Prior to this, she spent 11 years with the Ombudsman Ontario, 
working primarily in the area of investigating workers’ compensation 
complaints. 


CROSS-APPOINTMENTS 


In 1994, the Tribunal undertook a cross-appointments pilot project with 
the Pay Equity Hearings Tribunal and the Office of Adjudication. This pilot 
project offered each agency additional experienced adjudicators, and provided 
additional scheduling flexibility to meet statutory obligations while requiring 
limited training. 

In this connection, Janice Sandomirsky was cross-appointed to the Pay 
Equity Hearings Tribunal, and Antonio Signoroni was cross-appointed to the 
Office of Adjudication. 


The following Vice-Chairs were cross-appointed to the Tribunal. 
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Mary Ellen Cummings (June 8, 1994) 


Ms. Cummings is a lawyer who has been a Vice-Chair at the Pay Equity 
Hearings Tribunal since 1989 and is fully familiar with the tripartite 
adjudication process. Prior to that, she was a labour lawyer in private practice. 


Tanja |. Wacyk (June 8, 1994) 


Ms. Wacyk is a lawyer who hears and determines appeals, references, 
applications and complaints under both the Employment Standards Act and the 
Occupational Health and Safety Act at the Office of Adjudication. Prior to this, 
she was Director of Policy & Research at the Ontario Human Rights 
Commission. 


SENIOR STAFF 


The following is a list of the senior staff who were employed at the Tribunal 
during the reporting period. 


Linda Moskovits Chief Information Officer 

Beverley Pavuls Chief Administration Officer 

Eleanor Smith Tribunal General Counsel 

Peter Taylor Manager, Financial Administration 

Carole Trethewey Counsel to the Tribunal Chair 
MEDICAL COUNSELLORS 


The following is a list of the Tribunal’s Medical Counsellors. 


Dr. Douglas P. Bryce Otolaryngology 

Dr. Ross Fleming Neurosurgery 

Dr. W. Robert Harris Orthopaedic Surgery 
Dr. Frederick H. Lowy Psychiatry 

Dr. Robert L. MacMillan Internal Medicine 
Dr. John S. Speakman Ophthalmology 

Dr. Neil Watters General Surgery 


Dr. Fred Lowy, Counsellor (Psychiatry) resigned at the end of December 
1994, to pursue a sabbatical abroad. Dr. Lowy had been a medical counsellor 
from September 1987. 


The Tribunal’s awareness and understanding of the psychological factors 
in disability from illness or injury was significantly enhanced by Dr. Lowy’s 
regular and thoughtful contributions to continuing education events, medical 
discussion papers, pre-hearing file reviews and the medical audit process. 
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APPENDIX B 


WORKERS’ COMPENSATION APPEALS TRIBUNAL 


REPORT AND FINANCIAL STATEMENTS 
December 31, 1993 


Auditors’ Report 


To the Workers’ Compensation Appeals Tribunal 


We have audited the balance sheet of the Workers’ Compensation Appeals 
Tribunal as at December 31, 1993 and the statements of expenditures and 
Workers’ Compensation Board funding for the year then ended. These 
financial statements are the responsibility of the Tribunal’s management. Our 
responsibility is to express an opinion on these financial statements based on 
our audit. 


We conducted our audit in accordance with generally accepted auditing 
standards. Those standards require that we plan and perform an audit to 
obtain reasonable assurance whether the financial statements are free of 
material misstatement. An audit includes examining, on a test basis, evidence 
supporting the amounts and disclosures in the financial statements. An audit 
also includes assessing the accounting principles used and _ significant 
estimates made by management, as well as evaluating the overall financial 
statement presentation. 


In our opinion, these financial statements present fairly, in all material 
respects, the financial position of the Workers’ Compensation Appeals 
Tribunal as at December 31, 1993 and the results of its operations and Workers’ 
Compensation Board funding for the year then ended in accordance with the 
accounting policies described in Note 2 of the financial statements. 


Deloitte & Touche 
Chartered Accountants 
Toronto, Ontario 

June 9, 1994 
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BALANCE SHEET 
December 31, 1993 


ASSETS 

Cash 

Receivable from Workers’ Compensation Board 
Salaries and wages recoverable (Note 3) 
Advances 


LIABILITIES 
Bank indebtedness 
Accounts payable and accrued liabilities 


Operating advance from 
Workers’ Compensation Board (Note 4) 


1993 

$ rs 
2,653,100 
34,400 
15,900 
$ 2,703,400 


5 #239)100 
1,064,300 


1,400,000 
$ 2,703,400 


Approved on behalf of the Workers’ Compensation Appeals Tribunal 


S.R. Ellis, Chairman 


STATEMENT OF EXPENDITURES 
Year ended December 31, 1993 


Salaries and wages 

Employee benefits 

Transportation and communication 
Services 

Supplies and equipment 

Social contract commitment 

Total operating expenditures 
Capital expenditures 

Total expenditures 
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1993 

$ 6,460,700 
1,063,500 
395,A00 
2,741,000 
187,400 
245,800 


11,052,100 
11,600 


$ 11,063,700 


1992 


$ 210,600 
1,550,200 
13,600 
14,500 

$ 1,788,900 


$ 2 
388,900 


1,400,000 
$ 1,788,900 


1992 

$ 6,444,500 
1,080,200 
479,800 
2,671,400 
245,900 


10,921,800 
P2100 


$ 10,933,900 
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STATEMENT OF WORKER’S COMPENSATION BOARD FUNDING 
Year ended December 31, 1993 


1993 1992 

Recoverable expenditures $ 11,063,700 $ 10,933,900 

Reimbursement from Workers’ Compensation Board 9,960,800 1775123,200 

Change in receivable from Workers’ Compensation Board 1,102,900 (189,300) 
Receivable from Worker’s Compensation Board, 

beginning of year 1,550,200 1,739,500 
Receivable from Workers’ Compensation Board, 

end of year $ 2,653,100 5. 15550,200 


NOTES TO THE FINANCIAL STATEMENTS 
December 31, 1993 


1. General 


The Workers’ Compensation Appeals Tribunal (“Tribunal”) was created by the 
Workers’ Compensation Amendment Act S.O. 1984, Chapter 58 - Section 32, which came 
into force on October 1, 1985. 


The purpose of the Tribunal is to hear, determine and dispose of ina fair, impartial and 
independent manner, appeals by workers and employers of decisions, orders or rulings 
of the Workers’ Compensation Board, and any matters or issues expressly conferred upon 
the Tribunal by the Act. 

2. Significant Accounting Policies 


The Tribunal’s financial statements are prepared in accordance with generally accepted 
accounting principles except for capital expenditures which are charged to expense in the 
year of acquisition. 

3. Salaries and Wages Recoverable 

Certain employees are on secondment with the Ministry of Community and Social 
Services of the Government of Ontario and their remuneration is recoverable. 

4. Operating Advance from Workers’ Compensation Board 


The operating advance is interest-free with no specific terms of repayment. 


De 
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WORKERS’ COMPENSATION APPEALS TRIBUNAL 


REPORT AND FINANCIAL STATEMENTS 
December 31, 1994 


Auditors’ Report 


To the Workers’ Compensation Appeals Tribunal 


We have audited the balance sheet of the Workers’ Compensation Appeals 
Tribunal as at December 31, 1994 and the statements of expenditures and 
Workers’ Compensation Board funding for the year then ended. These 
financial statements are the responsibility of the Tribunal’s management. Our 
responsibility is to express an opinion on these financial statements based on 
our audit. 


We conducted our audit in accordance with generally accepted auditing 
standards. Those standards require that we plan and perform an audit to 
obtain reasonable assurance whether the financial statements are free of 
material misstatement. An audit includes examining, on a test basis, evidence 
supporting the amounts and disclosures in the financial statements. An audit 
also includes assessing the accounting principles used and significant 
estimates made by management, as well as evaluating the overall financial 
statement presentation. 


In our opinion, these financial statements present fairly, in all material 
respects, the financial position of the Workers’ Compensation Appeals 
Tribunal as at December 31, 1994 and the results of its operations and Workers’ 
Compensation Board funding for the year then ended in accordance with the 
accounting policies described in Note 2 of the financial statements. 


Deloitte & Touche 
Chartered Accountants 
Toronto, Ontario 

June 9, 1995 
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BALANCE SHEET 
December 31, 1994 


ASSETS 1994 1993 
Receivable from Workers’ Compensation Board $ 3,051,300 $ 2,653,100 
Salaries and wages recoverable (Note 3) 114,400 34,400 
Advances 22,600 15,900 
$ 3,188,300 $ 2,703,400 
LIABILITIES 
Bank indebtedness $ 362,900 $ 239,100 
Accounts payable and accrued liabilities 1,425,400 1,064,300 
Operating advance from 
Workers’ Compensation Board (Note 4) 1,400,000 1,400,000 
$ 3,188,300 $ 2,703,400 
Approved on Behalf of the Workers’ Compensation Appeals Tribunal 
S.R. Ellis, Chairman 
STATEMENT OF EXPENDITURES 
Year ended December 31, 1994 
1994 1993 
Salaries and wages $ 6,417,400 $ 6,460,700 
Employee benefits 1,086,300 1,063,500 
Transportation and communication 395,800 353,700 
Services 2,891,100 2,741,000 
Supplies and equipment 252,600 187,400 
Social contract commitment 327,700 245,800 
Total operating expenditures 11,370,900 10,993,500 
Capital expenditures 39,600 11,600 
Total expenditures $ 11,410,500 $ 11,063,700 
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STATEMENT OF WORKERS’ COMPENSATION BOARD FUNDING 


Year ended December 31, 1994 


1994 1993 
Recoverable expenditures $ 11,410,500 $ 11,063,700 
Reimbursement from Workers’ Compensation Board 11,012,300 9,960,800 
Change in Receivable from Workers’ Compensation Board 398,200 1,102,900 
Receivable from Workers’ Compensation Board, 
beginning of year 2,693,100 1,550,200 - 


Receivable from Workers’ Compensation Board, 
end of year 


$ 3,051,300 


ere Ooe Ll) 


NOTES TO THE FINANCIAL STATEMENTS 
December 31, 1994 


1. General 


The Workers’ Compensation Appeals Tribunal (“Tribunal”) was created by the 
Workers’ Compensation Amendment Act S.O. 1984, Chapter 58 - Section 32, which came 
into force on October 1, 1985. 


The purpose of the Tribunal is to hear, determine and dispose of ina fair, impartial and 
independent manner, appeals by workers and employers of decisions, orders or rulings 
of the Workers’ Compensation Board, and any matters or issues expressly conferred upon 
the Tribunal by the Act. 


2. Significant Accounting Policies 


The Tribunal’s financial statements are prepared in accordance with generally accepted 
accounting principles except for capital expenditures which are charged to expense in the 
year of acquisition. 

3. Salaries and Wages Recoverable 


Certain employees are on secondment with the Ministry of Community, Social Services 
of the Government of Ontario and the Society of Ontario Adjudicators and Regulators and 
their remuneration is recoverable. 


4. Operating Advance from Workers’ Compensation Board 


The operating advance is interest-free with no specific terms of repayment. 
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Introduction 


The Workers’ Compensation Appeals Tribunal is a tripartite tribunal that 
hears and decides appeals from the decisions of the Workers’ Compensation 
Board. It is a separate and self-contained adjudicative institution, independent 
of the Board. 


This Report is the Tribunal Chair’s and the Tribunal’s annual report to the 
Minister of Labour and to the Tribunal’s various constituencies. It describes the 
Tribunal’s operational experience during the reporting period and covers 
matters which seem likely to be of special interest or concern to the Minister or 
to one or more of the Tribunal’s constituencies. The reporting period for this 
particular report is not the usual one-year period but a two-year period, being 
the period from January 1, 1995, to December 31, 1996. 


This is the second time in the Tribunal’s history that the “annual” report has 
covered a two-year period. (The first two-year report was the Annual Report for 
1992 and 1993.) The reason for combining the 1995 report with the 1996 report is 
as follows. 


When the government changed in June 1995, the Honourable Cam Jackson 
was appointed as Minister Without Portfolio Responsible for Workers’ 
Compensation Reform. Minister Jackson forthwith embarked on a review of the 
system. Following an initial fact-gathering process during the fall of 1995, a 
Discussion Paper on New Directions for Workers’ Compensation Reform was 
published in January 1996. After a further period of consultation, Minister 
Jackson’s final report was published in June 1996. The report recommended a 
number of fundamental reforms. In November 1996, Bill 99 was tabled in the 
Legislature. 


Throughout this period, the Tribunal and its Chair were engaged in 
responding to the needs of the review process for information and comment 
respecting Tribunal matters. Thus, at the time when the 1995 Annual Report 
would traditionally have been written, the resources of the Tribunal were 
devoted to producing similar kinds of reports for the special purposes of the 
Jackson review. In these circumstances, it seemed reasonable to defer the 1995 
report and issue a combined report in 1996. 


The Appeals Tribunal’s annual reports comprise, in effect, two reports: the 
Report of the Tribunal Chair and The Tribunal Report. The former reflects the 
personal observations and opinions of the Chair; the latter covers the Tribunal’s 
activities and financial affairs, and any significant developments concerning its 
administrative policies and process. 
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Report of the Tribunal Chair 


THE TRIBUNAL'S PERFORMANCE 


In the Chair’s opinion, the overall quality of the Tribunal’s decisions 
remained excellent in 1995 and 1996, and the Tribunal’s hearing procedures and 
processes continued to be fair and effective. The Tribunal’s efforts to increase 
production levels in response to ongoing and significant caseload increases 
were also very successful. In 1995, the total number of dispositions reached 
2,141 - 19% higher than the 1994 total - and in 1996 the total number of 
dispositions reached 2,512 - 40% over the 1994 figure. 


It may be noted that these production increases were achieved with 
relatively small increases in the Tribunal’s expenditure. The Tribunal’s total 
annual expenditure for 1996 was 2.87% higher than the 1994 expenditure and 
only 8.6% more than the 1991 expenditure - 1991 being the bench-mark year 
when the upward trend in the caseload first appeared. 


Regrettably, however, the production achievements were unable to match 
the increases in the incoming caseload. The intake increase in 1995 was 
relatively flat - approximately 6% above the 1994 figure, but in 1996 the total 
number of cases received reached 3,600 - 64% above the 1994 figure and 128% 
over the 1991 figure. 


Therefore, despite what in other circumstances might be considered a 
substantial success in improving the Tribunal’s overall efficiency, the increases 
in incoming caseload in fact significantly outpaced the increases in the 
Tribunal’s production. In 1996, the Tribunal received, on average, 100 more 
cases per month than it was able to dispose of (300 new cases per month versus 
200 dispositions). And, by the end of 1996, the Tribunal’s total inventory had 
reached approximately 3,500 cases of which approximately 1,000 cases could be 
considered backlog. 


Unfortunately, however, the growth in the number of new cases received 
each year is not by any means the whole story as far as the Tribunal’s workload 
increase is concerned. As mentioned in previous Annual Reports, the Tribunal’s 
increasing workload since 1991 has involved not only increases in the number 
of cases but also a significant increase in the average complexity of those cases. 


The increase in the number of cases is the aspect of the workload increase 
that is most easily identified. However, the increase in the amount of work that 
is required on average for each case has been even more significant. One 
indicator of this is the proportion of the cases that fall within the “entitlement” 
category of cases. These are the core cases typically involving the resolution of 
serious and complex issues of fact and law. Since 1991, the proportion of 
entitlement cases to the total intake has increased dramatically - from 53% to 
76% (from 834 cases in 1991 to 2,819 cases in 1996). 
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But even those figures deal only with the increase in the number of the 
more serious types of cases. What we have also been experiencing is that the 
average complexity of the cases that fall into this category has increased. This 
latter development is more difficult to substantiate with specific data but to 
those working in the field, not only at the Tribunal but elsewhere, it is well 
understood that the 1990 amendments to the legislation [ Workers’ 
Compensation Amendment Act, 1989, S.O. 1989. c. 47] have introduced a degree 
of complexity that is much greater than had previously been experienced. This 
translates at the Tribunal into longer hearings, more post-hearing investigations 
and submissions, more difficult decision-making and longer decisions. 


As was to be expected, the growing disparity between what the Tribunal 
was able to produce and the cases it was receiving, and the resulting backlogs at 
various places in the Tribunal’s processes, have led to substantial increases in 
the average turn-around times. 


An area of the Tribunal’s performance of particular concern since 1994 has 
been the number of cases in which the release of the decision following 
completion of the hearing is unreasonably delayed. 


As indicated in the 1994 Annual Report, backlogged decision-making had 
been one of the significant consequences of the growth in the complexity of 
cases during 1993 and 1994. At the end of that reporting period, the Tribunal 
was in the final stages of developing a decision release policy that would ensure 
that decision-writing backlogs would not recur. The Tribunal’s Decision Release 
Policy was published in February 1995. A copy of that policy may be found in 
Appendix A. 


Resolving the backlogs and bringing the Tribunal’s decision-release 
performance into compliance with the policy has proven to be more difficult 
than anticipated. The general overload context in which the Tribunal and its 
panel chairs and members have been working during this reporting period has 
been a pervasive hindrance to that effort. By the end of 1996, the number of 
unreleased decisions outside the policy had been reduced to a total of 41. 


In the latter part of 1996, the Chair’s Office introduced an automatic, 
multiple-step expediting process which should help in keeping the timeliness of 
decision writing under control. 


TRIBUNAL RESTRUCTURING 


The 1994 Annual Report described what it labelled the “1994 Restructuring 
Plan”, which principally involved the introduction of a new case management 
focus led by a Case Management Team and the establishment of a dedicated 
Vocational Rehabilitation panel. See pages 4 to 6 of the 1994 Report. By the end 
of 1996, this was being referred to as Phase I of the Restructuring Plan. 


The Phase I plan was implemented beginning in 1995. The case 
management strategy, as developed by the Case Management Team, involved 
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an assortment of new approaches to the effective management and resolution of 
cases, supervised and directed at the front end of the process by an experienced 
Panel of adjudicators. This was the first time that the perspective of experienced 
adjudicators had been brought to bear, at an operational level, at the beginning 
of the Tribunal’s preparation processes. 


The Case Management Team consisted of a standing, full-time tripartite 
Panel of the Tribunal assisted by a Tribunal Counsel Office lawyer. The Team, 
led by the Panel chair, had a broad mandate to review and restructure the 
Tribunal’s pre-hearing case processing, with a view to finding innovative ways 
of resolving matters short of assigning it to a hearing panel for full hearing, and 
to ensuring that, where a hearing was unavoidable, cases would arrive at the 
hearing stage fully prepared for an efficient hearing. 


To assist with an early analysis of a case’s likely needs from a process point of 
view, the Case Management Team developed a new Appeal Application. The 
Appeal Application form was designed to provide, in an efficient and timely way, 
the information base which the early review process required. It asked the 
appellant to say at the outset precisely what WCB decision was being appealed, 
what, in particular, the appellant thought was wrong with that decision and what 
specific remedy he or she would be looking for if the appeal were successful. 


Through a process of early review of all new cases, the Case Management 
Team pursued a number of particular goals. To begin with, it sought to identify 
cases which had arrived at the Tribunal prematurely (for instance, where there 
had been no final decision at the WCB so that the Tribunal did not have 
jurisdiction or where there were significant relevant issues that still had to be 
determined through the Board’s adjudicative processes). Next, it attempted to 
ensure that only those cases which were ready for hearing were scheduled. For 
those cases which were not ready, the steps necessary to make them ready were 
identified and arrangements were made in conjunction with the parties to have 
those steps completed. It also tried to identify those cases that could be diverted 
from the Tribunal’s mainstream processes to alternative, more expeditious 
hearing modes. 


The Team developed, for example, a process where with the consent of the 
parties a case would be “heard” only on the basis of the written record and 
written submissions - the so-called “written hearing”. By the end of the 
reporting period, the Tribunal was identifying about 15% of its incoming cases 
as suitable for a written hearing and obtaining the parties’ consent to such a 
hearing in about 80% of those cases. Written hearings have been shown to be 
significantly more efficient than traditional oral hearings. 


The Team also found it possible to categorize cases destined for an oral 
hearing by the expected length of the oral hearing, i.e., short-oral hearing cases 
or full-hearing cases. This led to efficiencies in the scheduling process and in the 
utilization of hearing rooms. 


It is important to note that the concept of early review of cases in pursuit of 
many of these same goals has always been a function performed by the 
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Tribunal Counsel Office and that that function had been pursued over the years 
with considerable success. In recent years, we have traditionally been able to 
dispose of approximately 40% of our cases without the necessity of a hearing. 
However, the Phase I restructuring’s involvement of senior adjudicators in a 
leadership role at the point of the initial case review brought a new perspective 
and a heightened authority to that review which energized the process and 
encouraged experimentation with new process concepts. 


The second major feature of the Phase I Restructuring Plan was the creation 
of a specialized Vocational Rehabilitation Team (VRT). The Team was 
comprised of a standing, tripartite Panel of experienced, full-time adjudicators 
assisted by a lawyer and legal worker from the Tribunal Counsel Office. The 
Team’s mandate was to experiment with innovative approaches to dealing with 
vocational rehabilitation appeals. 


Appeals involving entitlement to vocational rehabilitation services and 
related issues were felt to be appropriate for an alternative approach for a 
number of reasons. Chief of these were the well understood benefits of early 
rehabilitation intervention, contrasted with the especially detrimental 
consequences, for the parties and the system, of unnecessary delays in the 
adjudication of such cases. 


The Team approach to processing this type of appeal proved highly 
effective, both in the pre-hearing processing of appeals and at the hearing. The 
Panel's instructions to the TCO members of the Team were to do what seemed 
reasonable and appropriate in either resolving the appeal without a hearing or in 
preparing the case for hearing. In the course of this work, the TCO members of 
the Team were able to access the Panel for clarification or direction as necessary. 
Access through all stages of the pre-hearing process to the members of the 
hearing panel who will ultimately hear the appeal if it proceeds to a hearing, 
allowed the TCO members of the Team the confidence to explore more creative 
solutions with the parties, and to facilitate dispute resolutions, pre-hearing. 


Cases for the VRT stream were first identified - initially by the Case 
Management Team and subsequently by the TCO Intake department - on the 
basis of the Appeal Application form and on the Team’s or the department's 
assessment of the issues on appeal. These cases were then reviewed by the TCO 
members of the VR Team. If the case was selected, the parties to the appeal 
were notified by the TCO member assigned to the case. The parties were 
informed that with their consent, it might be possible to expedite the resolution 
of the appeal, either without a hearing or with a hearing. 


A party to the appeal was not required to agree to any alternative approach 
during the pre-hearing phase of the appeal. Where there was no interest in 
exploring alternative, pre-hearing possibilities, the appeal was processed in the 
ordinary course and simply scheduled for a hearing before the VR Panel. As in 
any case at the Tribunal, parties were expected to respond to inquiries and 
communications in a timely fashion. Experience to date has been that most 
parties are very open to participating in alternative approaches in the 
pre-hearing processing of appeals. 
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For cases which went to a hearing, the Panel, licensed by its mandate to 
experiment with novel approaches to the hearing as well as the pre-hearing 
processes, developed a novel hearing process that it found particularly efficient 
and effective. This has been described in decisions of the Panel as a “fact finding 
approach”. Under this approach, the initial questioning of the witnesses, 
including the worker, is conducted by the Panel itself (led by the Panel chair) 
rather than by the appellant or his or her representative. The parties or their 
representatives continue, of course, to be entitled to cross-question witnesses 
with opposing interests and may expand the focus of the questioning where 
they feel it necessary to do so. But with the Panel members leading the way in 
the questioning and thereby identifying at the outset the issues which, to their 
eye, the case record leaves in question, the efficient use of the hearing time is 
greatly enhanced. 


This “fact finding approach” requires, of course, that the Panel members 
come to the hearing with an intimate understanding of the case based on a 
thorough reading of the case record. And that requirement makes the members’ 
openness to re-thinking their understanding of the case in response to the 
in-hearing testimony and submissions doubly important. An especially firm 
commitment on the part of Panel members to that openness is an essential 
feature of this model. 


In the course of the hearing, with the consent of the parties, the Panel 
would often put the “hearing” on hold while it initiated a general, free-flowing 
discussion of the nature of the appeal and the issues on appeal. In such 
discussions, it was common for the parties and the Panel to discover that the 
facts of the case or most of the facts were not in dispute and could be agreed 
upon. While there was less often consensus about the conclusions which should 
be drawn from those facts, even this sometimes developed. 


In the course of these in-hearing “discussions” - and in the course of the 
pre-hearing exploration of the possibility of pre-hearing dispositions - the Panel 
and the lawyer and legal worker members of the Team often employed 
alternative dispute resolution (ADR) techniques. These included assisting the 
parties in distinguishing between their real interests in the appeal and their 
mere positions - to use the terminology of principled negotiation now so 
common in the ADR world. 


These alternative hearing - and pre-hearing - techniques were only used 
with the consent of the parties. Where parties were not comfortable with any 
alternative techniques or approaches, a hearing was simply conducted in the 
traditional manner. 


The VR Panel found that these alternative approaches to the in-hearing 
process often seemed to call naturally for oral rulings, either with respect to the 
appeal as a whole, or concerning sub-issues. However, all cases which went to 
hearing were concluded with a written, reasoned decision, even if an oral ruling 
had been given at the hearing. 
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By mid-1996, it had become clear that the developing caseload demands 
made further and more radical experimentation with ADR methods essential. 
We began, therefore, to apply the experience gained in the Phase I restructuring 
to the development of a Phase II Restructuring Plan. The Phase II plan received 
Tribunal approval in late November 1996, and will be implemented in 1997. 


Phase II introduces a multi-stream processing concept. The streams are the 
“traditional hearing process stream”, a “modified traditional hearing stream”, 
an “alternative hearing stream” and an “early resolution stream”. 


The alternative hearing stream constitutes a continuation of the Phase I 
Vocational Rehabilitation Team’s experimental processes, expanded to include a 
broader range of types of appeals. The early review functions of Phase I’s Case 
Management Team have devolved to the Tribunal Counsel Office, and the Case 
Management Team has been discontinued, with the members of that team now 
being assigned the responsibility of developing and operating the new, early 
resolution stream. The early resolution stream involves a particularly 
innovative, entirely new ADR structure devoted to finding the appropriate basis 
for resolving a case without having to invoke the hearing process at all. 


Details of the early resolution stream and other aspects of the Phase II plan 
may be seen in the Summary of the Chair’s October 1996 Proposal and in the 
Tribunal’s November 20, 1996, “Decision Document”, both of which are 
available in the Tribunal Library. 


CPSsELO AD = FUTUR EMmROSPEGIS 


Forecasting future incoming WCAT caseloads has always been an exercise 
fraught with uncertainty, and the difficulty is even more acute at the present 
time. A number of factors are at work. 


In the first place, the WCB’s decision-making process - the source of 
WCAT’s caseload - continues in flux. The Board’s internal appeals procedures 
have been dramatically restructured and, as of the end of the reporting period, 
further major adjustments to those changed procedures were in process. Also, 
during the reporting period, the Board’s procedures were especially focused on 
the resolution of the large backlogs that had accumulated at the Board. The 
sharp increase in the Tribunal’s incoming caseload in 1996 had been thought to 
be attributable in large measure to the Board’s success in reducing those 
backlogs and thus to be a particularly unreliable indication of what we could 
expect in the future. 


But, by the end of 1996, with its new appeals structures in full operation, 
the Board’s Appeals Branch had found its production approximately balanced 
with its incoming caseload at the point where it was producing about 10,000 
decisions a year, and living with a remaining backlog of about 4,300 unassigned 
cases which, with the currently available adjudicative resources, could not be 
further reduced. 
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The changes in the Board’s internal appeals system resulted in a significant 
reduction in the volume of the appeals (“objections” in the Board’s new 
parlance) being brought to that system. Less than half as many objections 
entered the Board's appeals system in 1996 than in 1994, the last full year of the 
old system. However, the move by the Board to a single level of appeal has 
meant that all appeal decisions produced are final decisions, appealable to 
WCAT. So, while substantially fewer objections are entering the Board’s appeals 
system, the new system is producing a greater number of decisions that are 
eligible for appeal to WCAT. At the end of the reporting period, the Board was 
projecting that in 1997 it would again be producing approximately 10,000 
appealable decisions. 


During 1996, when the changes at the Board were finally being fully felt at 
the Tribunal, the Tribunal’s intake each month averaged 40% of the Appeals 
Branch’s output in that month. (This compares with the traditional ratio of 49% 
under the Board’s previous appeals structure.) Based on that experience, it can 
be expected that a WCB output at the 10,000-decisions-a-year level will now 
produce about 4,000 WCAT appeals. 


As this Report was being written (in January/February 1997), the WCB was 
contemplating increasing the Appeals Branch’s production resources in 1997 to 
the level required to both deal with the incoming caseload and reduce by the 
end of the year the remaining unassigned case backlog to a working level of 
about 1,000 to 1,500 cases. If that strategy were adopted, we might anticipate 
that by the end of 1997, the Tribunal’s incoming rate would reach 5,300 cases a 
year. Furthermore, if the ratio of WCAT intake to WCB output were not to hold 
at the 40% level, the caseload would be further impacted. If it were to return, for 
example, to the traditional 49% level, the Tribunal’s rate of intake could be 
expected by the end of 1997 to reach 6,500 cases per year. 


Please note that the reference here is to the rate of intake at the end of 1997. 
The effects of any extraordinary efforts by the Board to resolve its residual 
backlog would not likely be felt at the Tribunal until late in 1997 or early in 1998. 


Fortunately, there is reason to believe that these particular possibilities are 
of a short-term nature. The Board’s initiative in reducing its remaining backlog 
presents for the Tribunal a one-year caseload anomaly (but with its potential 
impact on the Tribunal extending into 1998). Also, the Board is committed to 
the improvement of the quality of its first-level decision-making, and the 
redesign of the Board’s appeals structure has as one of its important goals a 
greater level of acceptability of the appeals outcomes. To the extent that these 
goals are achieved, the number of Appeals Branch decisions as well as the 
proportion of those decisions that are appealed will be reduced. However, these 
possibilities are not likely to be reflected in WCAT’s incoming caseload until 
well into 1998. The Board’s new strategic commitment to further significant 
reductions in the number of workers’ compensation claims that it receives in the 
first instance may also, of course, be the precursor of a further reduction in 
WCAT business in the long term. 
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Bill 99 represents a number of different possibilities as far as the Appeals 
Tribunal’s future caseload is concerned. Its proposed limitations on the Tribunal’s 
jurisdiction and the removal of some categories of benefits may be expected to 
lead eventually to some reduction in the Tribunal’s caseload. Experience with the 
1990 legislative changes tells us, however, that the impact of these changes will 
not be likely to affect the Tribunal’s caseload for at least a year or two or more 
after the Bill’s proclamation date. And, at least in the shorter term, it seems likely 
that the Bill will produce further increases in the caseload. 


For example, the new time limits on appeals and the proposed changes in 
benefit entitlements may be expected to lead to a short-term acceleration of the 
caseload as appellants seek to get in “under the wire”. With a totally rewritten 
Act and a number of major substantive reforms, and with the new or rewritten 
Board policies that will have to follow, it is reasonable to expect a number of 
years in which the natural inclination to litigate novel interpretation issues will 
lead to increases in the level of litigation generally and probably to a 
correspondingly higher proportion of appeals. The introduction of limitation 
periods on claims and on appeals also introduces a brand new category of 
litigation, that is, litigation about the application of the limitation periods in the 
restriction of rights. 


Furthermore, some of the provisions in Bill 99 appear to raise quite broad 
factual issues. See, for example, the issue as to whether an employer has 
“co-operated in the early and safe return to work of the worker”. Under the 
current Act, the question of co-operation usually only involves consideration of 
the worker’s co-operation with respect to a specific Board initiative. It seems 
likely that the adjudication of a serious dispute concerning what in an 
open-ended set of circumstances adds up to co-operation by an employer - or 
perhaps more importantly what in such circumstances adds up to a failure to 
co-operate - will often require fairly lengthy proceedings. 


And then there is the advocacy resources factor. As has been noted in 
previous Annual Reports, the Tribunal’s incoming caseload has traditionally been 
restricted by the funneling of appealable Board decisions through limited 
advocacy resources. In the past, much of the Board’s output was effectively 
waylaid on its way to the Tribunal by the significant backlogs to be found in the 
Offices of the Worker Advisers, the legal aid clinics and the unions. Increasingly, 
however, this is becoming less of a factor. The recent explosion in the number of 
entrepreneurial “consultants” providing advocacy assistance to both workers and 
employers (see p. 12) means that limitations in the system’s advocacy resources 
are fast disappearing. The funnel is rapidly becoming a chute. 


It will be seen, therefore, that at the present time there is for a variety of 
reasons a potential for caseload increases in the latter part of 1997 or in 1998 
that might take the Tribunal’s annual intake to perhaps three times its 1995 
intake and double the already unprecedented levels of 1996. Those would be, of 
course, intake levels with which this organization as presently constituted 
would be unable to cope without significant budget increases, a further - and 
more major - restructuring, and time to recruit and train the significant new 
adjudication resources that those levels of caseload would require. 
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PLANNING FOR THE FUTURE 


As the Chair has indicated in previous reports, in his view there is a limit to 
the volume of cases that traditional final-level appeals structures can 
appropriately handle while remaining true to their mandate. He had previously 
offered the view that for WCAT that limit would be found at about the 3,000 
cases per year level. With the increased emphasis on novel ADR techniques 
contemplated by the Phase II Restructuring Plan, he is now of the view that this 
limit might be pushed to 4,000 cases a year. Beyond that, however, major 
rethinking, possibly involving the introduction at WCAT of a two-tier appeals 
structure, will be necessary. 


The obvious question is what, as of the end of the reporting period, the 
Tribunal is in fact proposing to do - in 1997 and 1998 - in light of these caseload 
potentials. 


In the Tribunal’s 1992 and 1993 Annual Report, in contemplating the 
prospects for large caseload increases at that time, the Chair had occasion to 
consider planning responses to projected caseload increases that would be 
appropriate in an environment of radical fiscal restraint where the projections 
were inherently uncertain both as to the timing and the dimensions of the 
increases. He offered the following view (at page 4): 


It remains a fact, however, that the ultimate actual effect of these upstream 
events on the Tribunal’s caseload cannot be calculated with certainty. And, 
in this era of radical fiscal restraint, the Chair believes that addressing 
caseload problems that have actually materialized is the only feasible 
strategy. This strategy implicitly contemplates periods of transition when 
the Tribunal’s capacity to cope will, in point of fact, be outrun by the 
rapidly developing caseload increases. And, during these periods of 
adjusting production capacity to new realities, case delays may be 
experienced that would otherwise be unacceptable. However, it seems to 
the Chair that this is an unavoidable cost of prudent fiscal management in 
an era of restraint that cannot be avoided. 


This strategy of planning only for caseloads that have actually arrived 
continues, in the Chair’s view, to be a valid and necessary approach at this time. 


The Tribunal’s response to the developing caseload during 1995 and 1996 
was understandably somewhat hampered by the government's fundamental 
review of the workers’ compensation system during this period - a review in 
which the continued need for the Appeals Tribunal was one of the questions in 
issue. At the beginning of 1995, it had seemed clear that the Tribunal was in the 
midst of another leap in the caseload. And, with the goal of bringing its 
production capacity up to a level of 3,000 cases per year, the Tribunal had 
secured approval from the previous government for a significant budget 
increase - a $2.3 million increase (about 19% over the 1994 budget). The 
principal feature of the plan underlying this budget was the support of the 
Phase I Restructuring Plan with the addition of three new, full-time hearing 
panels and associated support staff and facilities. 
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The process of developing agreement on the 1995 budget proposal meant 
that approval was not received until the end of February. By then, the trend in 
the caseload increase had inexplicably begun to flatten (the caseload expected in 
1995, in fact, finally arrived in 1996) and the Tribunal was also beginning to see 
the potential for gains in the Phase I Restructuring Plan. Accordingly, the 
addition of the new full-time panels was delayed and work was begun on the 
bolstering of the part-time vice-chair resource - a more flexible response in a 
world of uncertain intake projections. 


The result was that in June, when the government announced its intentions 
concerning the system review, the bulk of the 1995 budget increase had not 
been committed. And, of course, at that point it became impossible - as well as 
not sensible - to implement the planned expansion. Apart from anything else, 
the recruitment of new full-time vice-chairs and members was not feasible from 
a practical point of view while the Tribunal’s continued existence remained an 
open question. 


Accordingly, from that point through to the end of 1996 we operated on a 
tacit understanding that Tribunal expenditures would be held at the status quo 
level pending completion of the review process. Vacancies that arose in the 
full-time vice-chair positions (two by the end of the reporting period) were not 
filled. However, in January 1996, the government accepted the Chair’s 
recommendation concerning the appointment of five new part-time vice-chairs. 
And beginning in 1996, we increased the level of employment of the part-time 
vice-chair roster. However, the per diem fees and travel costs associated with 
that increase were covered by the transfer of money from other budget lines. 
The total expenditure in 1995 was ultimately held to approximately $12.3 
million and in 1996 to $11.7 million. 


With the tabling of Bill 99 in late November 1996, the uncertainty 
surrounding the Tribunal’s future was put to rest, and plans for the future 
became an immediate priority. By the end of the reporting period (in fact on 
January 15, 1997), the Tribunal proposed to the Minister a detailed operational 
plan for 1997 and 1998 which reflected the Phase II Restructuring and was 
based on the assumption that the incoming caseload during this two-year 
period would average what had been in fact received in 1996, that is, 300 cases 
per month. The plan’s goal was to deal with that increased intake while 
resolving the Tribunal’s backlog by the end of 1998. This would require 
increasing the Tribunal’s production rate to virtually double its 1996 production 
rate (to 390 per month) and accomplishing that by November 1997. 


The increase in expenditures proposed for 1997 was 11.4% over the 1996 
expenditures and 7.8% below the 1995 budget. The plan projected a decrease in 
budget in 1998 (in 1997 dollars) when the full savings associated with Bill 99’s 
provisions concerning single-person adjudication at the Tribunal become 
available, and a further decrease in 1999 when the backlog-fighting component 
of the plan comes to an end. The projected 1999 budget, supporting a projected 
production of 300 dispositions a month, was 1% higher than the 1996 actual 
expenditures which had produced 200 dispositions a month. 
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The operational plan for 1997 is ambitious. It relies heavily on the prospects, 
which the Chair believes to be inherent in the new four-stream process, of 
disposing of a much higher proportion of cases without a hearing, and on a 
number of uncertain operating assumptions, not the least of which is, of course, 
the assumption about the future level of incoming cases. In the Chair’s opinion, 
however, it was a reasonable response to the caseload situation as it stood at the 
end of the reporting period, and one which, in any event, stretched the 
Tribunal’s capacity for rational growth to the limit. Only time will tell whether 
it is realistic and/or sufficient. 


REVIEW OF THE WORKERS’ COMPENSATION SYSTEM 
SUMING? 7 or 7 76 


A Royal Commission on Workers’ Compensation chaired by Lynn Williams 
was appointed in November 1994. The Tribunal’s briefing of the Royal 
Commission concerning the Tribunal’s role in the system took place in January 
1995. When a new government was elected in June 1995, the Royal Commission 
was disbanded and the Honourable Cam Jackson was appointed Minister 
Without Portfolio Responsible for Workers’ Compensation Reform. Minister 
Jackson’s first step was to initiate a full review of the workers’ compensation 
system. One of the questions on the review’s agenda of issues was whether 
there continued to be a need for an external appeals tribunal. 


During the Minister’s initial fact-gathering process in the fall of 1995, the 
Minister invited the Tribunal to brief him and his staff concerning the Tribunal 
and its role as the system’s final-level appeal structure. The Chair and Alternate 
Chair met with the Minister and his staff in October. In December 1995, as a 
follow-up to that meeting, the Chair filed with the Minister a set of “Notes”. 
The focus of the Notes was not WCAT per se but, rather, any final-level appeals 
structure in a workers’ compensation system. The Notes were intended to speak 
to the nature of the system context within which any final-level appeal structure 
must fit and to address the principles and practical considerations which, in the 
Chair’s view, were important to the design of any such structure. 


In January 1996, Minister Jackson published a Discussion Paper on New 
Directions for Workers’ Compensation Reform. The Discussion Paper was intended 
to provide a focus for further discussion of what the Minister saw to be the 
fundamental problems facing the system and the possible solutions to those 
problems. The Discussion Paper explicitly asked the question (at page 27): “Is the 
continued existence of an external appeals tribunal justifiable?” If it is, should 
its jurisdiction be altered? 


The Minister had invited the Tribunal to comment on the Discussion Paper 
and in March 1996, the Chair filed a “Comment” with Minister Jackson and 
with the Minister of Labour. 


After a further period of consultation, Minister Jackson’s final report was 
published in June 1996. 
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Following the release of Minister Jackson’s final report, responsibility for 
the development of legislation fell to the Minister of Labour, and in November 
1996, Bill 99 received first reading. 


As it relates to the Appeals Tribunal, Bill 99 would, amongst other things: 
continue WCAT under a new name - Workplace Safety and Insurance Appeals 
Tribunal; require it to apply WCB policies identified by the WCB as applicable; 
direct it to release decisions within 120 days of the completion of a hearing; and 
establish that appeals would be decided by single adjudicators except in cases 
where the Tribunal Chair considered the circumstances “appropriate” for a 
three-person panel. The Act would continue provision for the appointment of 
members representative of workers and employers in numbers to be 
determined by the Lieutenant Governor in Council. It also would establish a 
six-month time limit on bringing appeals to the Tribunal. 


For readers interested in following the course of the discussion concerning 
the Tribunal and its appropriate role in the system during the Jackson review 
process, the Chair’s Notes and the Chair’s Comment, as well as Minister Jackson's 
Discussion Paper and his final report, are all available in the WCAT Library. 


TERMINATION OF THE CHAIR’S EX OFFICIO POSITION 
ON THE WCB BOARD OF DIRECTORS 


Since the Tribunal’s inception in 1985, the Workers’ Compensation Act had 
specified that the Chair of the Appeals Tribunal was a non-voting member of the 
WCB board of directors. See section 56(2) of the pre-1995 Act. An analysis of the 
role and its systemic implications as experienced and perceived by the current 
Chair may be found in WCAT’s Second Report, 1986-1987, at pages 12 to 14. 


Effective November 1, 1995, amendments to the provisions of the Act 
dealing with the Board’s governance structure eliminated the Chair’s position as 
an ex officio member of the board of directors. See S.O. 1995, c. 5, s. 6(1). 


THE BURGEONING CONSULTANT INDUSTRY AND THE 
NEED FORA CODE Ome aONOUCT 


Representation of injured workers and employers by private enterprise 
consultants has grown dramatically. In 1996, 27% of all represented workers 
were represented by consultants. This compares to 6% in 1991 and 12% in 1994. 


The quality of representation provided by consultants is often very 
acceptable. However, as the number of individuals involved in the field grows, 
Tribunal hearing panels are increasingly encountering representatives who 
either contribute nothing of value to the process or who become a positive 
hindrance to a panel’s hearing of the case. The more flagrant examples of this 
are increasingly being flagged by the panels through explicit criticism in their 
written decisions. 
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The experience of bad representation is not confined to consultants (nor is it 
confined to those representing injured workers). But one redeeming feature of 
other categories of representatives is that they inevitably belong to 
organizations that have an interest in and some capacity for holding them 
accountable for reasonable competence and care in their work. Even 
sole-practitioner lawyers must answer at some level to the Law Society. 


Generally speaking, consultants do not operate under any such restraints. 
When panels are confronted with a representative who demonstrates ignorance 
of the law, has done no preparation concerning the evidence or facts, and who 
contributes nothing to the process but posturing, bombast and delay, when, in 
short, panel members realize that they are witnessing what amounts to a fraud 
on both the system and the client, and they are the only ones in a position to 
evaluate that conduct, what is the panel to do? Going public with criticism in 
the written decision may help to release the panel’s frustration but it is only 
possible where the representative's client is successful in the appeal - criticizing 
a losing party’s representative in the decision will not generally be appropriate 
- and such criticism can be safely ignored by a “winning” representative. 


It is also to be noted that because of the Tribunal panels’ inquisitorial 
responsibility to decide cases on their real merits and justice, bad 
representatives will often be able to claim “wins” when they have done nothing 
but obstruct or delay the outcome. Such representatives can stay in the business 
and prosper on the basis of the panels doing their work for them. 


In these circumstances, and in the absence of other viable remedies, or, it 
seems, of any prospect of the regulation of so-called “paralegals”, the Tribunal 
is now intent on the development of a Tribunal code of minimum conduct for 
representatives. We are also contemplating making reasonable conformance 
with that code a condition of continued participation in the Tribunal’s 
processes, either in a particular proceeding or, where a pattern of 
non-conformance develops, generally. 


THE CROSS-APPOINTMENTS PILOT PROJECT 


The cross-appointments pilot project was a joint initiative on the part of the 
Ministry of Labour, the Office of Adjudication, the Pay Equity Hearings 
Tribunal and the Workers’ Compensation Appeals Tribunal. 


The nature of the experience with the cross-appointments may be seen in 
the three Chairs’ final report to the Minister of Labour, attached as Appendix B. 


The final report recommends the extension of the project for another term. 


But, at the end of the reporting period it is understood that the matter is on hold 
pending the restructuring or re-organization of the agencies in question. 
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COLLECTIVE BARGAINING AT THE TRIBUNAL 


Tribunal staff are not members of the Ontario Public Service but are Crown 
employees employed directly by the Tribunal. Bargaining Unit staff are 
represented by OPSEU local 527, certified in October 1992. 


In 1996, the Tribunal and its Bargaining Unit became subject to their first 
collective bargaining agreement. This resulted from an Arbitrator’s Award 
issued June 7, 1996. The award was issued pursuant to a first contract 
arbitration which was applied for by the employer in August 1995. The 
Tribunal’s application for first contract arbitration had followed extensive but 
unsuccessful efforts at reaching a mutual final agreement. These efforts 
included meetings with a Conciliation Officer appointed by the Minister of 
Labour under section 16 of the Labour Relations Act in March and April 1995, and 
a meeting with a mediator appointed under section 17 on May 30, 1995. The 
nature of the issues referred to arbitration and the Arbitration Board’s 
determination of those issues may be seen in the following paragraphs from the 
Board’s award: 


The real issue between the parties is what to do with respect to the wages 
and classification system for the purposes of this first collective agreement. 
The Chair of the Tribunal under a Memorandum of Understanding with the 
Ministry of Labour hitherto has had the authority to set wages, etc. for the 
Tribunal’s staff, and has exercised that discretion by allowing the staff to 
enjoy the same wage and classification grid as the main Civil Service group. 


The board awards continuation of the OPS rates and classification system 
as offered by the Tribunal. While we acknowledge the argument of the 
Union that this kind of direct linkage effectively removes from the Local 
the power to negotiate these matters on their own, that to us is once again 
an appropriate consequence of the unit having only too gladly hitched its 
star to the OPS wagon for essentially all other purposes. 


FICHE GATS @PARME NGOS 22 6G ASEISSUES 


This section of the Chair’s report highlights the legal, factual and medical 
issues dealt with by Tribunal decisions during the reporting period. 
Unfortunately, it is never possible to do more than take note of a limited 
selection of issues that seem likely to be of special interest. The topics are 
presented in no particular order of importance. Some have been dealt with in 
previous annual reports, while others are new. 
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During this reporting period, the Workers’ Compensation Act! was 
amended by Bill 15* and Bill 165.° The Tribunal had only one occasion to 
consider these amendments.* However, in this reporting period, the Tribunal 
issued a number of cases dealing with the new compensation scheme 
introduced earlier by Bill 162.° For ease of reference, the Bill 162 cases have been 
grouped at the beginning of the case highlights. 


The version of the Workers’ Compensation Act incorporating the changes 
introduced by Bill 162 will be called the “current Act”. The earlier versions of 
the Workers’ Compensation Act, which continue to apply to accidents occurring 
before 1985 and 1990, are referred to in the current Act as the “pre-1985 Act” 
and the “pre-1989 Act”,° and will be referred to here in the same way. 


Re-employment 


Section 54 of the current Act creates a new obligation for specified 
employers to offer to re-employ injured workers. The Board has a discretion to 
impose a penalty on the employer and/or to award benefits to a worker for up 
to one year if the employer breaches its obligations. 


The three previous Annual Reports noted that two early Tribunal cases had 
held that the employer’s obligation to offer to re-employ did not arise until the 
employer had received a valid notice of fitness from the Board. See Decision No. 
372/91 (1991), 19 W.C.A.T.R. 317, and Decision No. 605/91 (1991), 21 W.C.A.T.R. 
131. The Board provided general submissions on this interpretation and Annual 
Report 1992 and 1993 and Annual Report 1994 recorded a trend in more recent cases 
to interpret the current Act as creating a general obligation to re-employ. This 
now seems to be the accepted approach at the Tribunal. During this reporting 
period, no decisions issued which took the earlier view. 


An area of continuing difference between the Board and the Tribunal during 
this reporting period was the test an employer must meet to show that it has 
discharged its obligations under section 54. Board policy is that an employer must 


a LUE EEE 


1  R.S.O. 1990, c. W.11 as amended. 

2 _ Workers’ Compensation and Occupational Health and Safety Amendment Act, 1995, 

S.0. 1995, c. 5: sections 6(1), (3), 8 and 9 deemed in force November 1, 1995; sections 1-5, 
10, 12-27 in force December 14, 1995; and sections 6(2), 7 and 11 proclaimed in force 
July 17, 1996. 

3. Workers’ Compensation and Occupational Health and Safety Amendment Act, 1994, 

S.O. 1994, c. 24: sections proclaimed in force between January 1, 1995, and April 10, 1995; 
s. 25(2) to come into force on proclamation. 

4 See Decision No. 213/93 (1995), 34 W.C.A.T.R. 84, where a panel considered the 
implications of the “purposes” clause introduced by Bill 165. 

5 Workers’ Compensation Amendment Act, 1989, S.O. 1989, c. 47; in force, except sections 
1-27 and 29, July 26, 1989, sections 1-27 and 29 proclaimed in force January 2, 1990. 

6 Pursuant to section 144 of the current Act, the “pre-1985 Act” is defined as the Act as it read 
on March 31, 1985, and it applies to accidents occurring before April 1, 1985. The “pre-1989 
Act” means the Act as it read immediately before July 26, 1989, and it applies to accidents 
occurring on or after April 1, 1985, and before January 2, 1990: 
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be able to demonstrate “just cause” for dismissal before it can terminate an 
injured worker without being seen to breach its re-employment obligation. 


Tribunal cases have held that the intent of section 54 is to place a worker in 
the position the worker would have been in if the workplace accident had not 
occurred. The test generally used by Tribunal panels is whether the employer 
displayed anti-injured-worker animus, that is, whether the reasons for 
termination related to the workplace injury or were an attempt to avoid section 
54. For example, where a truck driver was involved in a third preventable 
driving accident, which resulted in a compensable injury, and was terminated 
on his return to work, it was held in Decision No. 911/94 (1995), 37 W.C.A.T.R. 
138, that the employer had not violated section 54. The majority in that decision 
reasoned that the Act requires the employer to reinstate the worker to the 
position which he held on the date of injury, subject to the usual terms, 
conditions and policies. The worker was properly terminated under the 
employer's general policy of terminating drivers after three preventable driving 
accidents. The majority noted that the employer must produce convincing 
evidence that its decision neither was influenced by the compensable injury nor 
constituted an attempt to avoid its section 54 obligations. 


Similarly, section 54 was held not to have been breached where an injured 
worker who was employed under a term contract did not have his contract 
renewed because the employer had made a good faith decision to change its 
workforce. See Decision No. 944/95 (January 12, 1996). However, section 54 may 
be held to be breached even where the employer has valid economic reasons for 
laying off workers if the manner in which the lay-off is implemented 
discriminates against an injured worker on the grounds of the worker's 
compensable injury. See Decision No. 711/94 (1995), 34 W.C.A.T.R. 235. Similarly, 
an employer may be in breach where the work offered is not comparable to the 
pre-injury job. A job offer is not comparable where it does not incorporate 
arrangements regarding the worker’s hours of work which had been specifically 
negotiated prior to the injury. See Decision No. 502/95 (September 13, 1995). 


A few re-employment cases have raised the possibility that section 54 
appeals may more readily lend themselves to settlement than other cases. 
Under section 18 of the current Act, it is not possible for a worker to agree with 
an employer to waive or forego any benefits under the Act. However, in two 
re-employment cases issued during the reporting period, Panels approved a 
settlement between the parties. In Decision No. 699/94 (1995), 35 W.C.A.T.R. 130, 
it was held that section 18 should not be applied in a mechanical way to prevent 
a well-informed settlement which met the parties’ needs and systemic 
requirements, including the need that the Accident Fund not be negatively 
affected. In Decision No. 908/94 (1995), 35 W.C.A.T.R. 189, the parties agreed that 
the re-employment obligation had been breached but jointly submitted that the 
penalty should be waived. The Panel noted that section 54(13)(a) creates a 
discretionary penalty intended to further rehabilitation and that a waiver of a 
penalty does not constitute a waiver of benefits. Other factors considered were 
whether there was any systemic benefit or benefit to the parties in having 
timely closure, whether a penalty was reasonable in the circumstances and 
whether there was any abuse of the workers’ compensation system. 
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A variety of other issues under section 54 have arisen during this reporting 
period, including the standard of review to be applied when the Board makes a 
determination outside of the three-month time limit in section 54(12) (Decision 
No. 56/95 (1995), 35 W.C.A.T.R. 137), the extent to which discretionary benefits 
under section 54(13)(b) can be tailored to meet the circumstances of the case 
(Decision No. 851/93 (1995), 36 W.C.A.T.R. 70) and the interaction between 
temporary benefits under section 37 and discretionary benefits under section 
54(13)(b) (Decision No. 337/95 (1995), 36 W.C.A.T.R. 193). 


Penalties under the Re-employment Provisions 


Section 54(13) creates a discretionary penalty for breach of an employer's 
obligations under section 54. The maximum amount of the penalty is tied to the 
amount of the worker’s net average earnings for the year preceding the injury; 
thus, the dollar amount of the penalty is variable and, for injured workers with 
high-paying jobs, can be quite significant. 


Board policy is to impose the maximum penalty as a general rule unless the 
employer cannot hire the worker for reasons beyond its control (for example, a 
market collapse) or the employer subsequently rehires the worker. Tribunal 
decisions have continued the trend noted in the two previous Annual Reports 
of taking a more flexible approach to penalty assessments. For example, the 
penalty was waived in Decision No. 502/95 where the Panel found that the 
employer had made a substantial effort to re-employ the worker and had not 
acted in bad faith or with anti-injured-worker animus. The employer had 
committed a technical breach as it did not fully understand the consequences of 
changing the terms of the injured worker's employment. 


Section 54 creates more than one obligation, and Decision No. 507/92 (1995), 
35 W.C.A.T.R. 17, considered the question of whether two separate penalties 
could be imposed where the employer had committed two breaches. The Panel 
found that a plain reading of section 54(13)(b) suggested that only one penalty 
should be imposed and, given the substantial nature of the maximum penalty, a 
single penalty would fulfil the Act’s purposes of furthering re-employment and 
deterring violations. Since the amount of the penalty was discretionary, the 
adjudicator could consider the number of breaches in setting the amount. 


Future Economic Loss Awards and Supplements 


The current Act contains a new dual-award structure for compensating 
long-term disabilities. Section 43 provides for compensation for future economic 
loss (FEL) where the worker suffers injury resulting in temporary disability for 
12 continuous months or permanent impairment. Section 42 of the Act 
(discussed below) provides for compensation for non-economic loss (NEL). 


Section 43 is a complicated provision which not only introduces a new 
approach to compensation, but creates its own review process and time limits 
for when the original FEL decision (D1) and FEL reviews (R1 and R2) should be 
undertaken. Section 43 is also closely tied to the new right to vocational 
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rehabilitation in section 53, since the FEL award requires consideration of a 
number of factors including a worker's vocational rehabilitation prospects and 
what the worker is likely to earn in suitable and available employment. Section 
43(9) creates a FEL supplement which is available in certain circumstances 
where a worker is co-operating in a Board-authorized vocational or medical 
rehabilitation program. In light of the possibility of a FEL supplement, the 
Board has developed a system of FEL “sustainability awards”. A worker who is 
back at work and suffering no wage loss may receive a nominal FEL award so 
that if the work arrangement ends, the Board can provide rehabilitation and a 
FEL supplement pursuant to section 43(9). 


Tribunal decisions often involve retroactive adjudication where a panel 
must go back in time and decide what the Board should have done in the first 
instance in order to determine past and current entitlement. This is a particular 
challenge in vocational rehabilitation appeals, since it is never possible to 
implement the vocational rehabilitation or the modified work at the time it 
should have been provided. A further complication in FEL cases, is that not 
only must the panel decide what vocational rehabilitation or modified job 
would have been appropriate and then project from there, but do so in light of 
the time lines provided in section 43. This is discussed in Decision No. 524/94 
(1995), 34 W.C.A.T.R. 164, which held that since it is not possible to effect 
rehabilitation retroactively, FEL benefits must be based on what the worker was 
likely to earn at the time without rehabilitation or a job offer, when these had 
not been available to the worker. 


Annual Report 1994 mentioned that Decision No. 776/93] (1994), 32 
W.C.A.T.R. 114, contained the most thorough discussion of FEL provisions, but 
that a final decision was deferred pending additional submissions from the 
Board, the parties and Tribunal counsel. Submissions were received during this 
reporting period and a final decision is expected in the upcoming reporting 
period. Meanwhile, a number of Tribunal decisions have considered aspects of 
the issues flagged by Decision No. 776/931. 


One difficult FEL issue is the effect of the time limits in section 43(10). The 
Act states that “[w]here possible” the Board shall make the original FEL 
determination: in the 12th consecutive month during which the worker is 
temporarily disabled; or within one year after notice of the accident if during 
that year the Board determines that the worker is permanently impaired; or 
within 18 months after notice of the accident, if the worker’s medical condition 
precludes an earlier determination. Under section 43(12), the Board may extend 
the time limits for “a worker who is not receiving compensation under this Act 
and whose entitlement to compensation is in dispute”. Section 43(13) provides 
that “[w]here possible” the Board shall review the initial FEL determination in 
the 24th month and the 60th month after the initial determination. 


Decision No. 627/95 (1995), 36 W.C.A.T.R. 268, interpreted section 43(10) as 
providing for a strict time-driven process which requires the Board to give a 
prompt best guess as to the likely future consequences of a workplace injury 
which is reviewed at the two-year and five-year points. “Where possible” refers 
only to exceptional circumstances or minor breaches of the time limits. Decisions 
No. 624/94 (1995), 34 W.C.A.T.R. 223, and 436/95 (1995), 36 W.C.A.T.R. 242, took a 
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similar approach, finding that the FEL assessments should have been done at the 
18-month point. Decision No. 699/95 (January 22, 1996), indicated some flexibility 
in the time limits, and found that although the FEL assessment should have been 
made after one year or 18 months at the latest, there was no reason to adjust the 
effective date of the FEL award where the assessment was only somewhat out of 
time and the delay did not have a significant impact on the facts of the case. 
Decision No. 55/95 (1995), 34 W.C.A.T.R. 265, dealt with the case of an 
amputation, a permanent injury that did not result in 12 months of continuous 
temporary benefits, and found that the FEL assessment should have taken place 
when temporary benefits ceased. Decision No. 730/94 (April 26, 1995) held that 
section 43(12), which allows for an extension of time limits where there is a 
dispute, only applies where the dispute relates to initial entitlement to benefits. 


Tribunal cases have been consistent in holding that once the FEL date is 
determined, the worker’s entitlement depends on the facts as they existed at the 
FEL date. The Act requires a prospective determination of the worker's likely 
future earnings loss, given the nature of the impairment and the worker's 
circumstances as they existed on D1. New evidence which is relevant to the 
facts at the FEL date may be considered, but evidence of subsequent 
developments should be assessed at the appropriate review date. 


Tribunal decisions have also been consistent in holding that more than the 
worker’s actual loss of earnings at D1 must be considered in making a FEL 
determination. Sections 43(7) and 63 of the Act specify a number of 
considerations, including the worker’s personal vocational characteristics and 
prospects for successful medical and vocational rehabilitation. While the 
possibility of re-employment with the accident employer is an important factor 
where a job offer has been made, it is also necessary to consider whether the job 
was realistic and sustainable over a period of time. Decision No. 829/94 (1995), 33 
W.C.A.T.R. 229, applied the reasoning in Decision No. 776/931, that a “concocted 
job”, which is not a real job which the worker could be expected to sustain, does 
not constitute suitable and available employment under section 43. 


This reporting period also saw two decisions dealing with section 43(8), 
which provides that a worker may elect to receive a FEL benefit equivalent to 
the old age security pension instead of the normal FEL amount if the worker is 
at least 55 years of age, has not returned to work and is unlikely to benefit from 
vocational rehabilitation. See Decisions No. 476/94I (1995), 33 W.C.A.T.R. 125, and 
1088/96 (1996), 40 W.C.A.T.R. 269. 


Non-economic Loss Awards 


As mentioned above, non-economic loss (NEL) awards are the second part 
of the compensation package which replaces the old pension system. In the 
past, workers were not entitled to compensation for non-economic damages 
such as loss of enjoyment of life. While the non-economic loss award is intended 
to compensate for more intangible losses, the statute provides for a very 
technical assessment process and the worker must have reached “maximum 
medical rehabilitation”. Section 42(2) contains a formula for calculating the NEL 
award. The section also provides for medical assessments by doctors, a system 
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for challenging these assessments and a separate NEL review process. Section 
42(5) provides that the Board shall make the NEL determination in accordance 
with the prescribed rating schedule and having regard to the NEL medical 
assessments. The America Medical Association Guides (AMA Guides) are 
prescribed by regulation as the rating schedule. 


During the previous reporting period, the Tribunal had only one occasion 
to consider section 42 in Decision No. 269/93 (1994), 30 W.C.A.T.R. 123. One of 
Decision No. 269/93's holdings - that the Board does not have any discretion to 
deviate from the applicable rating schedule where the impairment is specifically 
listed in the AMA Guides - was considered in Decision No. 122/96 (1996), 38 
W.C.A.T.R. 205. This decision found that under section 42, the Board continues 
to enjoy the right to exercise some reasonable judgment in applying the AMA 
Guides and in obtaining accurate assessments of the worker’s condition when 
determining impairment. It is not always inappropriate to assess a degree of 
impairment not expressly provided for in the AMA Guides. Decision No. 122/96 
also held that a worker was not entitled to a multiple factor where he had a 
pre-1989 injury, governed by the old pension system, and an injury governed by 
the new compensation system. 


Several Tribunal decisions have emphasized that it is necessary to take into 
account the likely future consequences of a compensable injury in doing a NEL 
assessment. However, future significant deterioration is most appropriately 
considered by an application under section 42(21). See Decisions No. 584/96 
(August 1, 1996), and 566/96 (1996), 40 W.C.A.T.R. 193. 


A few Tribunal cases have noted the Board policy of deducting a pre-1989 
pension from a current permanent impairment rating in determining 
entitlement to a NEL award when both awards are for injuries to the same body 
part. However, none of these decisions had occasion to consider this policy. In 
Decision No. 883/95 (1996), 39 W.C.A.T.R. 161, the Panel found that where there 
was a reasonable basis to question the accuracy of the pre-1989 award, the Panel 
should look behind the mechanical application of the Board policy and decide 
whether there was any residual impairment due to the 1990 accident. Decision 
No. 764/96] (1996), 40 W.C.A.T.R. 212, noted that NEL assessments are very 
technical and it is difficult for a worker to predict what a NEL award will be 
and to make an informed decision to request a second NEL assessment. The 
Panel directed a new NEL assessment where the worker did not have a full 
opportunity to object due to lack of information. Decision No. 816/96 (1995), 40 
W.C.A.T.R. 226, found that section 42 requires a NEL assessment by an 
independent examiner and that it is important not to blur the distinction 
between the role of the medical assessor and the Board adjudicator. When the 
Board has a fundamental concern about a NEL assessment, its remedy is to 
require a second assessment under section 42(13). And see Decision No. 2/96 
(1996), 40 W.C.A.T.R. 104, on the use of the AMA Guides and rounding 
assessment ratings. 
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Transitional Supplements 


Although Bill 162 primarily dealt with accidents occurring after 1990, it also 
created a system of supplements for workers receiving pensions under the 
pre-1985 and pre-1989 Acts. This scheme is found in section 147 of the current 
Act. Since this section is in Part III of the Act, entitled “Transitional Provisions”, 
section 147 supplements are often referred to as transitional supplements. 


The current Act placed a new statutory obligation on the Board to offer 
rehabilitation services to workers with post-1989 injuries and tied the level of 
FEL benefits to the worker's prospects for successful medical and vocational 
rehabilitation. Section 147 creates a somewhat similar scheme with respect to 
vocational rehabilitation for workers receiving pensions under the earlier Acts. 


Section 147(2) provides that the Board shall pay a supplement to a worker 
who, in the opinion of the Board, is likely to benefit from a vocational 
rehabilitation program which could help increase the worker's earning capacity 
so that it approximates the pre-injury earnings. Section 147(4) provides that the 
Board shall give a supplement to a worker who, in the Board’s opinion, is not 
likely to benefit from a vocational rehabilitation program or whose earning 
capacity after such a program would not be increased to a level where it 
approximated the pre-injury earnings. The section 147(2) supplement is paid 
only while the worker is participating in a Board-approved program. A section 
147(4) supplement continues until the worker becomes eligible for old age 
security benefits, and the amount is limited to the amount of a full, monthly old 
age security pension. 


As recorded in the Annual Report 1994, Decision No. 689/91 (1994), 30 
W.C.A.T.R. 110, found that there was no statutory requirement to consider the 
reason for a worker's lack of vocational rehabilitation potential in determining 
entitlement to a section 147(4) supplement. Subsequently, the Board made 
general submissions on the interpretation of section 147(4) explaining the 
Board’s policy that entitlement to a section 147(4)(a) supplement depended on 
the worker's wage loss being at least partially related to a compensable injury. 
These submissions came before the Panel in Decision No. 213/93 (1995), 34 
W.C.A.T.R. 84. That Panel noted that Decision No. 689/91 had not expressly 
commented on the Board policy that required a wage loss to be at least partially 
related to a compensable injury since it was dealing with a lack of vocational 
rehabilitation potential. Since, in their case, the compensable injury had made a 
significant contribution to the wage loss, it was not necessary for Decision No. 
213/93 to decide on the Board’s submissions. And see Decisions No. 812/94 (1995), 
33 W.C.A.T.R. 212, and 438/951 (1996), 39 W.C.A.T.R. 152, which found that, 
even if the wage loss must be at least partially related to the compensable 
disability to qualify for a section 147(4) supplement, that requirement was met 
on the facts of those cases. 


Co-operation is often a central question in cases involving vocational 
rehabilitation. While section 147(2) does not specifically refer to co-operation, 
non-co-operation does raise the question of whether a worker is likely to benefit 
from a vocational rehabilitation program. Thus, Decision No. 740/92 (1995), 

34 W.C.A.T.R. 67, denied a supplement under section 147(2) where a worker had 
previously not co-operated in a suitable training program due to lack of attendance. 
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Other interesting issues involving section 147 supplements included: 
whether payment of such supplements is excepted from the Ontario Human 
Rights Code because the payments are periodic (Decision No. 468/94 (1995), 35 
W.C.A.T.R. 101); the relationship between CPP payments and section 147 
supplements (Decision No. 220/95 (1995), 34 W.C.A.T.R. 297); the Board’s policy 
on providing cost relief to Schedule 1 employers for workers under 55 who 
receive transitional supplements (Decision No. 438/95 (1996), 39 W.C.A.T.R. 152); 
calculation of post-accident earnings under section 147(9) (Decision No. 284/95 
(1995), 36 W.C.A.T.R. 181); the Board’s policy that a vocational rehabilitation 
program must be likely to re-establish the worker’s “approximate” pre-injury 
earnings profile (Decision No. 822/95] (1996), 37 W.C.A.T.R. 267); and the need to 
consider whether a worker is entitled to a section 147(4) supplement where a 
vocational rehabilitation program did not increase his earning capacity to the 
necessary extent (Decision No. 127/96 (1996), 38 W.C.A.T.R. 215). 


Occupational Stress 


Earlier Annual Reports recorded that the Board was in the process of 
developing a policy on chronic occupational stress, in addition to its policy on 
stress claims resulting from traumatic and life-threatening events. Bill 99, which 
is currently being considered by the Legislature, would exclude compensation 
for chronic stress. However, since the current Act is still in force and no Board 
policy on chronic stress has been adopted during this reporting period, the 
Tribunal has continued to adjudicate stress appeals under the Act ona 
case-by-case basis. 


The two previous Annual Reports noted the development of a new test to 
address the problem of how to assess workplace stressors and workers’ 
subjective reactions. The Tribunal’s chronic stress decisions generally apply a 
two-part test: (1) whether a worker of average mental stability would perceive 
the workplace circumstances as mentally stressful; and, (2) if so, whether that 
average worker would be at risk of suffering a disabling mental reaction. This is 
sometimes referred to as the “reasonable person” or “average worker” test. 


Decision No. 826/94 (1995), 36 W.C.A.T.R. 102, considered how this test, which 
has been applied only to chronic stress, could be reconciled with the thin skull 
doctrine. The majority concluded that the average worker test is justifiable to the 
extent that it is a reasonable way of testing the sufficiency of the causal 
relationship between the workplace event and the chronic stress. The key 
question is not whether the employment was a significant contributing factor, but 
the prior question of whether the injuring process arose out of and in the course 
of employment. Chronic stress cases were found to be distinguishable from cases 
involving a compensable physical injury which leads to a psychological injury, 
since it is less difficult to determine if a physical injury arose out of and in the 
course of employment. The majority concluded that the “average worker” test 
should not be extended to physical injuries which lead to mental problems. 


Two interesting cases considered the effect of technological changes in the 
workplace. Decision No. 511/95 (1996), 37 W.C.A.T.R. 210, denied a claim for 
fibromyalgia caused by stress due to the automation of equipment. The 
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employer was a small company which had automated to remain competitive. 
The worker did not use the equipment properly despite many efforts by the 
employer to encourage him, including more supervision and education. The 
stress disability was found not to relate to the pressures of employment where 
the employer had instituted reasonable and legitimate requirements and had 
tried to help the worker adjust. On the other hand, in Decision No. 86/9 (1996), 
38 W.C.A.T.R. 182, a new computerized inventory system was implemented. 
The worker was given significant responsibility for the computer without any 
real training and his workload was increased so that he was unable to keep up. 
While the worker had a “thin skull”, the workplace stress was found to be a 
significant cause of the worker’s psychological disability. 


Tribunal cases have continued to distinguish between cases of disability and 
situations where the worker's reaction to the workplace stress was emotional, but 
did not amount to true disability. See Decision No. 50/94 (June 21, 1995). 


Occupational Disease 


Occupational disease cases involve workplace exposure to harmful 
processes or substances. The Tribunal’s interpretation of the law in this area 
remains the same. Disabilities are compensable if they fall within statutory 
provisions governing either “occupational disease” or “disablement”. 


Decision No. 935/90 (1995), 34 W.C.A.T.R. 1, is the latest in a series of 
Tribunal decisions on whether manual work, which does not involve vibrating 
tools, is likely to make a significant contribution to Dupuytren’s contracture. 
Decision No. 935/90 reviewed the cases to date as well as extensive medical and 
epidemiological evidence and concluded that medical science still does not 
know whether manual labour causes or aggravates Duypuytren’s disease. 
While the epidemiological evidence was inconclusive at best, there was clear 
evidence before the Panel supporting the theory of a causal connection between 
a number of diseases and genetic factors and the development of Dupuytren’s 
contracture. The Panel found that the mere possibility that a condition is in 
some way related to work is not sufficient to attract benefits. 


Another case involving very complicated medical evidence was Decision No. 
249/96 (1996), 40 W.C.A.T.R. 110, the first Tribunal case to consider the effects of 
aluminum exposure. While much of the public discussion about aluminum 
involves a possible connection to Alzheimer’s disease, Decision No. 249/96 did 
not deal with Alzheimer’s disease, but with a worker who was unusually 
susceptible to aluminum and had a neurotoxic disability. As an electrician 
between 1966 and 1990, the worker had had extensive exposure to aluminum, 
including the inhalation of aluminum powder and working with aluminum 
materials and spray paints. The worker did not use a mask or gloves and also 
ingested aluminum dust by licking his fingers and placing parts in his mouth. 
Expert medical evidence at the hearing indicated that there were a number of 
indicia that the worker suffered from aluminum poisoning including: 
significantly higher concentrations of aluminum in his blood; symptoms of 
neurotoxicity; the fact that the disability was limited to the part of the brain 
typically affected by aluminum; the lack of evidence of any other insult to the 
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brain; the fact that the worker’s cognitive functions ceased to deteriorate after 
treatment reduced the amount of aluminum in his blood; the absence of any 
other unusual exposure to aluminum outside of the workplace; and the fact that 
the worker was an individual who more readily absorbed aluminum than most 
people. Thus, the medical expert evidence that the worker’s neurotoxic 
disability was likely caused by aluminum exposure appeared strong, while the 
evidence of any other possible causal factor was virtually non-existent. On the 
balance of probabilities, the Panel found that the worker’s neurotoxic disability 
was likely caused by his exposure to aluminum at work. 


Hearing loss is treated as an occupational disease under the Act, and a 
number of cases during this reporting period have considered the Board's 
policy on apportioning between compensable and non-compensable sources of 
hearing loss. While the “thin skull” principle applies in hearing loss cases, a 
legally-recognized exception to this principle exists where there is a measurable 
pre-existing disabling condition. In hearing loss cases, it is often possible to 
identify pre-existing hearing loss. However, there has been some divergence as 
to whether it is appropriate to base initial entitlement only on the compensable 
degree of disability or whether initial entitlement should be decided based on 
the total hearing loss, and the quantum of the pension then apportioned to 
reflect the degree of impairment relating to workplace noise exposure. Decision 
No. 66/95 (1996), 38 W.C.A.T.R. 95, and the majority in Decision No. 613/93 (1996), 
37 W.C.A.T.R. 77, both held that the latter approach was correct that 
apportionment should take place at the point of calculating the pension, and not 
in determining initial entitlement. 


Other interesting occupational disease appeals have considered: isocyanate 
exposure and asthma (Decision No. 198/93 (March 3, 1995)); asbestos exposure at 
a smelter and colon cancer (Decision No. 151/92 (1995), 34 W.C.A.T.R. 35); 
asbestos exposure as a rigger/boiler-maker and lung cancer (Decision No. 893/90 
(October 8, 1996)); and pension rating for white finger disease (Decision No. 
640/94 (1996), 39 W.C.A.T.R. 78). Decision No. 893/90 contains an interesting 
analysis of the association between asbestos-related cancer and asbestosis, given 
that slight and even moderate asbestosis may go undetected. 


Chronic Pain and Fibromyalgia 


Earlier Annual Reports have dealt with the issues of chronic pain and 
fibromyalgia in some detail. While the Board and the Tribunal initially took 
different views of whether:chronic pain was within the scope of the Act, the 
1990 WCB board of directors’ section 93 review’ showed substantial agreement 
between the two institutions. For more detail, see Appendix C to the Third 
Report, Annual Report 1991, Annual Report 1992 and 1993 and Annual Report 1994. 
While Bill 99 proposes to change the compensation scheme for chronic pain 
significantly, appeals coming to the Tribunal during this reporting period 
continued to be governed by the current Act or the earlier legislation. 


7 Review of Decisions No. 915 and 915A (1990), 15 W.C.A.T.R. 247. Note: A section 93 
review was previously known as a section 86n review. 
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Under the current Act, workers with chronic pain may be entitled to FEL 
and NEL benefits. As discussed earlier, a worker’s vocational rehabilitation 
potential is of increased importance under the current Act, in particular with 
respect to FEL benefits. Decision No. 722/95 (1996), 37 W.C.A.T.R. 249, comments 
that vocational rehabilitation is notoriously difficult where the primary 
disability is pain. The worker may require additional support to cope with and 
understand the pain symptoms. Where a vocational rehabilitation plan did not 
address the worker’s major disability, which was chronic pain, it was found that 
the worker was not likely to learn anything. A full FEL award was made. And 
see Decision No. 597/92 (1995), 33 W.C.A.T.R. 1, which discusses pension rating 
for chronic pain under the earlier legislation. 


While normally a lack of motivation is not grounds to deny compensation for 
chronic pain, Decision No. 915 (1987), 7 W.C.A.T.R. 1, and other Tribunal cases left 
open the possibility that a worker’s undermotivation could be so serious as to 
constitute an intervening cause and effectively render the contribution of the 
workplace accident insignificant. Decisions No. 499/94 (1995), 34 W.C.A.T.R. 155, 
and 789/96 (December 19, 1996), are examples of this type of undermotivation. 


Experience Rating of Employers (NEER) 


NEER is an experience rating program which is intended to shift some of 
the burden of a rate group’s costs to employers with above average claim costs. 
An employer's actual costs in a year are compared with the assessment rate for 
the rate group and are considered in the calculation of the employer's 
assessment for three years. This enables the Board to estimate the cost of the 
claim in the first year and fine-tune it over the next two years. 


While Bill 99 contemplates changes to the Tribunal’s jurisdiction to review 
Board policy and assessment practices, decisions released during this reporting 
period are governed by the current Act and have followed previous Tribunal 
decisions in holding that the Tribunal has jurisdiction to review decisions which 
the Board may consider administrative in nature (such as NEER calculations) 
and to hear all aspects of an employer’s assessment appeal. The Tribunal has 
also held that the systemic effect on the Board’s administration must be 
considered in such appeals. 


; Decision No. 591/94 (1995), 33 W.C.A.T.R. 157, found that the appropriate 
standard of review to apply to the Board’s NEER policy is a “reasonableness” 
test but that significant weight should be given to the real merits and justice of a 
case. While the three-year NEER window is desirable for convenience and 
finality, NEER policy should recognize exceptional circumstances. The NEER 
policy should not be applied so as to thwart the purposes of the Second Injury 
and Enhancement Fund (SIEF), which introduces an element of equity into 
employer assessments and encourages hiring of workers with pre-existing 
disabilities. In deciding whether to open the three-year NEER window, the 
591/94 Panel identified four considerations: (1) whether the employer showed 
due diligence in pursuing SIEF relief; (2) the nature of the worker's disability; 
(3) systemic delays; and (4) the elapsed time between the NEER cut-off date and 
the SIEF decision. See also Decisions No. 426/95 (1995), 35 W.C.A.T.R. 230, 86/9512 
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(1995), 36 W.C.A.T.R. 150, 996/94 (October 3, 1995), 1055/94 (January 9, 1996), 
954/95 (1996), 39 W.C.A.T.R. 208, and 716/96 (December 31, 1996). 


Decision No. 504/92 (1995), 36 W.C.A.T.R. 37, considered the relationship 
between Board policy on NEER and section 91(7) penalty assessments. Before 
1988, it was Board policy that an employer charged with both a section 91(7) 
penalty and a NEER penalty would be relieved of the lesser penalty. Effective in 
1989, Board policy was changed to limit section 91(7) penalties to firms not 
participating in NEER. It was argued that the policy change should be applied 
retroactively. The Panel considered prior Tribunal jurisprudence and found that 
since the policy change was a discretionary one, and not a legal overruling, the 
Board could determine the appropriate start date for the new policy. The appeal 
was dismissed as there was no evidence that the policy had been applied in a 
manner that was arbitrary or discriminatory against the employer. 


Other Employer Issues 


It is well established in Tribunal cases that interest is generally payable on 
overdue payments to workers. The Board has also adopted a policy to this 
effect. This reporting period saw a number of appeals which raised the question 
of whether interest could be paid on overdue payments to employers. Decision 
No. 323/93 (August 7, 1996), records that while the Board has recognized that in 
certain circumstances it should pay interest to employers, because of technical 
difficulties related to its computer system, it has not yet implemented an 
interest policy for employers. Pending the development of Board policy, 
Decision No. 526/93 (1996), 39 W.C.A.T.R. 14, and Decision No. 323/93 found that 
there was good reason on the facts of those cases to pay interest based on the 
merits and justice of the employers’ appeals. 


Decisions No. 864/93] (1995), 35 W.C.A.T.R. 59, and 605/95 (1995), 37 
W.C.A.T.R. 226, considered appeals from Workwell audits. In Decision 
No. 864/931, the Panel expressed concern about the extent of subjective 
evaluation in a Workwell audit and felt the process might be more fair if more 
objective criteria were used. In Decision No. 605/95, the Panel noted that there is 
a discretion to relieve an employer of a penalty under Board policy if the 
employer’s default is excusable due to circumstances beyond the employer’s 
control. In this case, the employer was in financial crisis due to a recession and 
was not in a position to allocate resources to correct defects found in the first * 
audit. These defects were primarily due to a lack of documentation, and the 
employer began documentation when its finances improved in 1992. In the 
circumstances, the Panel relieved against a surcharge. 


Miscellaneous 


An issue which has been noted in earlier Annual Reports is the question of 
whether the Tribunal has the jurisdiction to consider challenges under the 
Canadian Charter of Rights and Freedoms. Decision No. 534/90 (1992), 23 W.C.A.T.R. 
121, discussed in Annual Report 1992 and 1993, found that the Panel did not have 
jurisdiction to consider a Charter question under section 52(1) of the 
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Constitution since it did not have the jurisdiction to fashion a suitable remedy 
in the case. However, the Supreme Court of Canada decision in Schachter v. 
Canada (1992), 93 D.L.R. (4th) 1, which issued at about the same time as Decision 
No. 534/90 but was not brought to that Panel's attention, indicated that remedial 
powers under section 52(1) included the ability to “read in” a provision to a 
piece of legislation. Decision No. 534/90R (1995), 37 W.C.A.T.R. 1, decided to 
reopen the earlier decision in light of this new remedial power. The Panel noted 
that “reading in” is an unusual power, which must be applied with great care. 
However, it was prepared to assume jurisdiction at this point although it might 
need to revisit its jurisdiction if at a later point it did not appear that there was 
any appropriate remedy. 


Decision No. 142/94 (April 4, 1995), found that the Tribunal was not a court 
of competent jurisdiction under section 24 of the Charter but that, even if it 
were, the Tribunal did not have the jurisdiction to grant exemplary damages or 
a declaration as a Charter remedy. A party’s right to sue for a constitutional tort 
was not taken away by the Workers’ Compensation Act. Decision No. 34/92 (1996), 
40 W.C.A.T.R. 1, considered the argument that recovery of an overpayment by 
the Board amounted to “cruel and unusual treatment or punishment” in 
violation of section 12 of the Charter where the worker was previously 
convicted by a criminal court of fraud, given a suspended sentence and ordered 
to perform community service. Assuming that repayment might be argued to 
constitute “treatment”, the Panel found repayment was not so excessive as to 
offend standards of decency. There was no Charter violation. 


An area of continuing development in Tribunal case law is the calculation 
of a worker’s earnings basis. For example, where a worker has seasonal or 
casual employment, what period of time should be used as the basis for the 
calculation and should any unemployment insurance benefits or earnings with 
other employers be included? See Decisions No. 1080/94 (1995), 37 W.C.A.T.R. 
173, 721/95 (1996), 40 W.C.A.T.R. 91, and 1035/96 (November 29, 1996). How 
should deductions for income tax be made (Decision No. 28/95 (1996), 38 
W.C.A.T.R. 81), and what credit should be given for room and board (Decision 
No. 199/96 (November 12, 1996))? 


Other significant legal and medical issues to come before the Tribunal 
included: whether the Act removed the right to sue for punitive damages 
(Decision No. 676/94 (1995), 33 W.C.A.T.R. 185); whether the Act applies to First 
Nations and, if so, how an Indian band should be treated (Decision No. 79/94 
(1995), 34 W.C.A.T.R. 135); whether the Mental Health Act applies to release of 
psychiatric records contained in Board files (Decision No. 745/91R3 (1995), 36 
W.C.A.T.R. 9); the impact of amendments to the Insurance Act and the Workers’ 
Compensation Act on an employer's subrogated right of action and the Tribunal’s 
jurisdiction to consider applications by an insurer from whom statutory 
accident benefits are claimed (Decision No. 145/95 (1995), 35 W.C.A.T.R. 195, and 
Decision No. 830/95 (1995), 37 W.C.A.T.R. 278); and when it is appropriate to 
recover an overpayment to a worker (Decisions No. 828/94 (1995), 35 W.C.A.T.R. 
163, 879/92 (1996), 37 W.C.A.T.R. 56, and 34/92 (1996), 40 W.C.A.T.R. 1). 


A number of decisions issued on matters of particular concern to workers’ 
compensation proceedings, either practice and procedure at the Tribunal or the 
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relationship between the Tribunal and the Board. Decision No. 963/961 (1996), 40 
W.C.A.T.R. 255, contains a good discussion of tripartite decision-making at the 
Tribunal. A hearing before a new panel was ordered where there was a 
reasonable apprehension that a final conclusion might have been reached before 
the Panel members had had an opportunity to caucus and discuss the case 
together. See also: Decision No. 888/94 (1995), 35 W.C.A.T.R. 175, which found 
that the Tribunal has no jurisdiction over the internal processes at the Board 
except where this is somehow necessary to discharge an appellate function; 
Decision No. 466/951 (1995), 35 W.C.A.T.R. 238, which considered the limits on 
the Tribunal’s investigative powers; Decision No. 776/9312 (1995), 35 W.C.A.T.R. 
54, on the criteria for allowing intervenors in Tribunal proceedings; Decision No. 
762/91R3 (1996), 38 W.C.A.T.R. 1, on the test to be applied on a second 
reconsideration request; Decision No. 28/95 (1996), 38 W.C.A.T.R. 81, on the role 
of Tribunal counsel in making submissions on the law; and Decision No. 935/951 
(1996), 39 W.C.A.T.R. 177, on the circumstances in which the withdrawal of an 
appeal should be refused. 


JUDICIAL REVIEW APPLICATIONS 


In 1995 and 1996, applications for judicial review were heard by the 
Divisional Court in respect of the following seven cases: 


Decision No. 775/92, heard February 15, 1995 

Decision No. 882/92, heard June 23, 1995 

Decisions No. 662/92] and 662/92, heard November 17, 1995 
Decisions No. 468/92 and 468/92R, heard November 30, 1995 
Decision No. 82/93, heard December 11, 1995 

Decision No. 716/91, heard December 14, 1995 

Decisions No. 351/93 and 351/93R, heard May 8, 1996. 


All seven applications were dismissed. 


Motions for leave to appeal decisions of the Divisional Court upholding 
Tribunal decisions were brought to the Court of Appeal in the following two 
cases: Decisions No. 468/92 and 468/92R, and Decision No. 82/93. These applications 
were dismissed on February 12, 1996, and June 12, 1996, respectively. 


A motion for leave to appeal to the Court of Appeal respecting the decision 
of the Divisional Court upholding the Tribunal’s Decision No. 716/91 was heard 
on April 1, 1996, and leave was granted. As of the end of the reporting period, 
this appeal was still pending. 


Applications for judicial review of the following six cases remained 
outstanding and unheard as of the end of 1996: 


Decision No. 432/94 
Decision No. 850/94 
Decision No. 24/96 
Decision No. 81/95 
Decision No. 1120/96 
Decision No. 199/94. 
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OTHER COURT MATTERS 


On December 2, 1992, an injunction was granted by the Ontario Court 
(General Division) restraining an applicant from proceeding with a section 17 
application before the Tribunal until the trial or other final disposition of the 
matter. The Tribunal had been accorded status as a friend of the Court and 
opposed the granting of the injunction on jurisdictional grounds. On February 
4, 1993, the section 17 applicant’s application for leave to appeal from this 
decision was granted by the Divisional Court, and on June 9, 1993, the 
Divisional Court set aside the injunction. On January 24, 1994, the respondent's 
application for leave to appeal to the Court of Appeal was granted. As of the 
end of the reporting period, this appeal was still pending. 


OMBUDSMAN COMPLAINTS 


Since its inception in 1985, the Tribunal has received, on average, 
notification of approximately 60 Ombudsman complaints a year. The Tribunal’s 
Case Tracking System indicates notification of 50 complaints in 1995 and 48 
complaints in 1996. It should be noted that an Ombudsman complaint can relate 
to a Tribunal decision made at any time, so that complaints received in 1996 
would not necessarily deal with 1996, or even 1995, cases. 


The Ombudsman’s office thoroughly investigates complaints and also 
considers the reasonableness of the Tribunal’s analysis. The proportion of 
complaints in which the Ombudsman has found no cause to question the 
Tribunal’s decision has always been very high. In 1990, the Tribunal began to 
track the outcomes of complaints in more detail. While most Ombudsman 
investigations result in a letter from the Ombudsman advising that there is no 
reason to question the Tribunal’s decision, since 1990 26 have resulted in the 
Tribunal undertaking a reconsideration process. Twenty-three of these 
reconsiderations have been completed. Six were completed during this 
reporting period with the following results: two were denied, one was 
withdrawn, one was allowed, one was allowed in part, and one clarified an 
earlier decision. 


One of the Ombudsman’s investigations disclosed a need for more 
documentation on the Tribunal’s policies for reimbursing workers and their 
witnesses for hearing expenses. While the Tribunal generally follows the 
Board’s practice in this area, it appeared that we were not communicating our 
policies in that regard very well. Accordingly, during this reporting period, the 
Hearing Expense Claim form was revised and a new Practice Direction dealing 
with fees and expenses was prepared. The Practice Direction was formally 
approved shortly after the reporting period ended (on February 9, 1997) and a 
copy is to be found in Appendix C. 
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The Tribunal Report 


VICE-CHAIRS, MEMBERS AND STAFF 


Lists of the Vice-Chairs and Members, senior staff and Medical Counsellors 
who were active during the reporting period, as well as a record of the roster 
changes and résumés for newly appointed Vice-Chairs and Members, can be 
found in Appendix D. 


OFRCERORC CUNSET@ iE. aa lk 


Although the Office of Counsel to the Chair (OCC) has been in existence 
since the creation of the Tribunal, its activities have generally been reported in 
the context of the Report of the Tribunal Chair on the draft review process, 
rather than as a Tribunal department. 


The draft review process provided by the Counsel to the Chair and the 
Associate Counsel to the Chair is one of the major institutional means for 
promoting the quality and consistency of Tribunal decisions. The Tribunal has 
always recognized the need to be fully respectful of the hearing panels’ 
independence and autonomy, and a draft is only reviewed at the drafter’s 
request. Following the comments of the Supreme Court of Canada in 1992 on 
another tribunal’s draft review process,! the Tribunal’s process was reviewed 
again and formal Guidelines for Review of Draft Decisions were adopted. These 
continue to be followed by OCC lawyers. The Guidelines describe the process in 
some detail and appear as Appendix A to the Annual Report 1992 and 1993. They 
have also recently been reproduced in Administrative Agency Practice? a practice 
guide for administrative agencies and practitioners edited by James Sprague. 


Other OCC responsibilities include training, current awareness and research 
services, administering the reconsideration process, responding to Freedom of 
Information and Protection of Privacy Act issues and complaints, and assisting 
with Ombudsman matters. 


TRIBUNAL COUNSEL OFFICE 


The Tribunal Counsel Office (TCO) consists of five groups, each reporting 
to the General Counsel. This structure reflects a reduction in the number of 
groups from prior reporting periods, from six to five, because the former Case 
Description group has been amalgamated with Intake. 


1 Tremblay v. Quebec (Commission des Affaires Sociales) (1992), 90 D.L.R. (4th) 609. 
2) (1997) 2 ALAR 7: 
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Intake 


The Intake department handles all incoming appeal applications and the 
public’s questions about appeals and about the appeal process. 


The Intake department is also primarily responsible for the Tribunal’s 
“special section” cases. The special section cases include access to worker file 
cases (under section 71), employer requests for medical examination (under 
section 23) and cases on the right to maintain civil actions for damages (under 
section 17). 


The Intake group now also includes the case analysts who are responsible 
for the production of the Case Record. This change reflects the amalgamation 
with Intake of the former case description group, and a change in their work, 
which resulted from the Phase II Restructuring Plan. In the past, the case 
description writers produced a brief written description of the history and 
issues for every file, and undertook an extensive sorting of the file material. 
Both these activities are no longer carried out. To reflect this change, the title of 
the document formerly called the “Case Description” was changed to “Case 
Record”. The job title of the former case description writers was changed to 
“case analysts”. The case analysts continue to receive technical advice from a 
senior Tribunal lawyer. 


With the introduction of the case management functions, the case analyst 
group has also become more actively involved in reviewing appeals to ascertain 
if they are ready to proceed to hearing. The case analysts identify issue agenda 
problems including jurisdictional problems (arising largely due to the fact that 
related issues may not yet be resolved at the Board level) and may assist parties 
to understand the law and policy relevant to their appeal. They make 
recommendations about whether an appeal is suitable for a written hearing and 
about whether it will require a full-day or half-day hearing. 


Pre-hearing Legal Workers 


When the case record is complete, the case is scheduled, and is transferred 
either to a pre-hearing legal worker or to a lawyer, for carriage through the 
hearing process. Over 95% of cases are handled by legal workers. These legal 
workers deal with matters that arise pre-hearing, and provide assistance to the 
parties if there are questions respecting the preparation of the cases. 


The Pre-hearing Legal Workers who work on the “mainstream” cases are 


headed by the manager of the Pre-hearing Group. In 1996, one senior legal 
worker was also assigned to work directly with the VRT Panel. 


Lawyers 


In 1995 and 1996, there were five lawyers in TCO, as well as one articling 
student. 
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Lawyers continue to handle a small number of the most complex cases, 
involving novel legal issues or issues which have been identified as involving a 
significant Tribunal interest. The work of TCO lawyers has also increasingly 
involved either work for the new specialized teams or the provision of technical 
advice to the pre-hearing group or case analysts. One TCO lawyer was assigned 
on a full-time basis to the Case Management team and, after this role was 
completed, to the new Early Resolution Team. Another TCO lawyer was 
assigned to the VRT team. Still another lawyer has taken responsibility for 
advising on all NEL, FEL, reinstatement and employer assessment and 
classification issues, and supervision of the pre-hearing legal workers on those 
issues, and another has undertaken a similar role on files involving stress, 
chronic pain, occupational disease, hearing loss and psychiatric issues. As stated 
above, the fifth TCO lawyer advises the case analyst group. 


TCO lawyers also handle applications for judicial review and other 
court-related matters. 


Post-hearing Legal Workers 


When a panel identifies that additional information is required after a 
hearing, a request is made to the post-hearing legal workers, who co-ordinate 
this continuing investigation. 


The post-hearing legal workers are headed by the Senior Legal Worker, 
Post-hearing. 


Medical Liaison Office 


The Medical Liaison Office (MLO) co-ordinates and oversees all of the 
Tribunal’s interactions with the medical community and facilitates the 
Tribunal’s use and understanding of medical evidence. 


The Tribunal has an interest in ensuring that hearing panels have sufficient 
and appropriate medical evidence on which to base decisions. All Case Records 
are reviewed by MLO for the purpose of identifying those cases in which the 
medical issues may be problematic, complex or novel to the Tribunal. Those 
cases selected from this process are referred to the Tribunal's medical 
counsellors to check that the medical assessment of the worker's injury is 
complete and that the record contains opinions from appropriate experts where 
required, and to ensure that questions or concerns about the medical issues that 
may need clarification are identified. 


At the pre-hearing stage, medical counsellors may recommend getting more 
information from the patient's treating physician(s). In addition, counsellors may 
recommend obtaining a medical assessor's opinion if the diagnosis of the worker's 
condition is unclear, if there is a complex medical problem that needs explanation, 
or if there is an obvious difference of opinion between qualified experts. 
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At the post-hearing stage, panels requesting further medical investigation 
may request the assistance of MLO in preparing specific questions that may be 
helpful in resolving medical issues that are troubling to the panel. Counsellors 
assist MLO in providing additional questions for the hearing panel's 
consideration, which if approved are passed to the medical assessor. 


Provision of information 


MLO continues to place in the WCAT Library, medical reports and 
transcripts of WCAT experts on medical/scientific issues that contain 
information that may be useful in future appeals. This collection of medical 
reports specific to issues that arise in the workers' compensation field is unique 
within the Ontario WCB system and is accessible to the public. Discussion 
papers on general medical topics that frequently arise in compensation matters 
are prepared by the Tribunal's medical counsellors or medical assessors and are 
also available in the Library. 


Audit 


In addition to case-specific medical evidence issues, MLO co-ordinates the 
Tribunal's medical audit. The purpose of the audit is to obtain from the medical 
counsellors a medical professional's perspective on the manner in which 
medical facts or theory are treated or recorded in Tribunal decisions. The audit 
permits the Tribunal to evaluate its processes and practices as they relate to 
medical issues and medical evidence. The audit highlights areas where medical 
education initiatives for Tribunal staff and members are indicated. 


MLO and the Medical Component 


Medical assessors 


The Tribunal has the power to initiate further medical investigations to 
determine any medical question at issue on an appeal. Such investigations, 
including further examination of a worker, may be referred to qualified medical 
practitioners on a list of authorized practitioners ( the Tribunal’s “medical 
assessors”) who are appointed by the Lieutenant Governor in Council. 


The Tribunal continues to retain and attract to its medical assessor roster 
many of the Province's most distinguished medical experts. A concerted effort 
has been made to recruit qualified female physicians and doctors with diverse 
cultural and language backgrounds. 


The medical assessor may be asked for an opinion as to the validity of a 
particular medical theory which a hearing panel has been asked to accept, or to 
provide a diagnosis if the opinions on file are not clear or are in conflict, or to 
comment on the representative nature, quality or relevancy of a selection of 
medical literature that the Tribunal may have been asked to consider. 
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The opinions are normally sought in the form of written reports containing 
the history, observations and test results on which the opinion is based. Copies 
of the reports are made available to the worker, employer and the WCB, and 
references will typically be made to the report in the Tribunal's reasons for its 
decisions. On occasion the practitioner will be asked to appear at the hearings 
and give oral evidence. 


Medical counsellors 


The Tribunal's medical counsellors are a group of senior specialists who 
serve as wise counsel to the Tribunal in the medical area generally. The medical 
counsellors group is chaired by Dr. Douglas P. Bryce. (A list of the medical 
counsellors can be found in Appendix D.) 


Cases selected by MLO are referred to the Tribunal's medical counsellors to 
ensure that the medical assessment of the worker's injury is complete, the 
record contains opinions from appropriate experts when required, and 
questions or concerns about the medical issues that may need clarification for 
the hearing panel are identified. Unlike the medical assessors, the counsellors 
do not examine workers nor do they give evidence or otherwise communicate 
with hearing panels in individual cases. Where this role is required, the 
counsellors make a recommendation to MLO that an assessor be retained. 


Counsellors participate in the internal audit referred to above and, through 
an ongoing series of lectures, the counsellors also contribute to enhancing the 
level of the Tribunal's general medical literacy. 


SCHEDULING 


Regional Hearing Rooms 


The Tribunal conducts regional hearings throughout the province. In 1995, 
the Tribunal began to hold hearings in a variety of government buildings in the 
regions. This was a departure from the practice of using hotel board rooms, and 
was motivated by the desire to take advantage of government facilities which 
were available to the Tribunal without cost. 


By late 1996, the Tribunal revisited the issue of the use of government board 
rooms as our experience with the arrangements was unsatisfactory. The scarcity of 
available, suitable government board rooms in central, convenient locations was a 
significant obstacle. As well, the lack of administrative support, communication 
difficulties and lack of access to facilities such as fax machines and photocopiers 
were issues of concern raised by the participants in the hearings. 


After assessing the experience with the government facilities, it was decided 
in October 1996 to return to the previous practice of using hotel board rooms for 
the regional hearings. 


Workers’ Compensation Appeals Tribunal Annual Report 1995 and 1996 


INFORMATION DEPARTMENT 


Library Services 


The Library is responsible for the provision of information services to 
Tribunal staff and Members as well as other parties involved in workers’ 
compensation issues. 


Service to the workers’ compensation community 


The mission of the Library, as expressed in the Tribunal’s 1988 Statement of 
Mission, Goals and Commitments (reproduced as Appendix A to the Tribunal’s 
Third Report, 1987-1988), has been to: 


... provide access to information which is not conveniently assembled 
elsewhere, and which workers and employers, members of the public, 
professional representatives, and Members and staff of the Tribunal require 
if they are to truly understand the workers’ compensation system and the 
issues which it presents, or be able to prepare on a fully informed basis for 
presenting or dealing with such issues in individual cases. 


Since its inception, the Library has remained committed to this mission. Its 
resources, which include traditional paper formats as well as CD-ROM and 
in-house databases, comprise one of the most extensive collections of workers’ 
compensation research materials in Canada. Librarians index materials on 
in-house databases so as to provide ready access to unique and otherwise 
inaccessible items including policy documents, conference papers, WCAT 
medical reports, book chapters and articles. The librarians assist users with a 
variety of backgrounds and needs from simply locating a specific item to 
detailed research on complex workers’ compensation issues. The combination of 
a well-developed collection and a commitment to service has created a place for 
the WCAT Library as a vital and unique resource for both internal and external 
users. This has become increasingly apparent during the reporting period and is 
reflected in increased usage. 


The WCAT web site 


In order to provide another means of disseminating information about the 
Tribunal and its processes to the public, particularly workers, employers and 
their representatives, the Library created a WCAT web site in 1996. 


The site includes information on the Tribunal's appeal processes, services 
and publications. The Practice Directions and recent issues of WCAT In Focus 
are also featured. As well, there are links to related external web sites such as 
the WCB's home page and the Workers' Compensation Act. 


The purpose of the web site is to provide current information about the 
Tribunal to anyone with Internet access. This should address the increasing 
expectation by Tribunal stakeholders that information be available through this 
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new medium. It remains to be seen how a web presence affects requests for 
information through traditional means. 


This first phase of our web site experiment has a simple and 
straightforward format, and we can look forward to it evolving into a thorough 
information source and research tool over time. 


The web site address is http://www. wcat.on.ca. 


Access to Internet resources 


In addition to providing a web presence for the Tribunal, the Library 
started providing staff and Members with access to the increasingly useful 
resources available on the Internet. The librarians assist users in accessing the 
Internet at one of the Library terminals and train Tribunal staff in searching the 
Internet, particularly the World Wide Web. 


Addition of the CD-ROM format 


During 1996, staff began the process of evaluating CD-ROM products for 
use in the Library. It became apparent that there would be significant space 
savings without additional cost. Increased search capabilities and desktop 
access were other beneficial factors to be considered. 


CD-ROM versions of the Canadian Encyclopedic Digest, the Ontario 
Statutes and Regulations, and Physicians Silverplatter Occupational and 
Environmental Medicine were purchased. In addition, the Library acquired one 
of the Canadian Centre for Occupational Health and Safety’s CD-ROM products 
on a complimentary basis in return for supplying Tribunal data to the CCOHS. 
The four products are now available for use on a public access computer in the 
Library; they will be evaluated before making further purchases or mounting 
products on the Tribunal network. 


Library staff are now making themselves familiar with these products and 
taking advantage of training provided by vendors and librarians’ organizations. 


Library statistics 


Statistics for the years 1994 through 1996 are included so as to provide a 
means of comparison. 


Collection Development 


Additions to the book and government document collections: 
1994: 160 1995: 136 1996: 226. 


Additions to the in-house database of articles, WCB documents, WCAT 


Medical Reports: 
1994: 1056 1995: 1086 1996: 1366. 
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Usage 


Documents borrowed by Tribunal staff and Members: 
1994: 285 19952327, 1996: 306. 


Interlibrary loan and document delivery: 
1994: 395 1995: 326 1996: 441. 


Reference service 


Directional requests (usually locating a specific item): 
1994: 628 1995: 1068 1996: 1160. 


Reference requests (requiring more detailed research): 
1994: 962 199529072 19962 935: 


Publications Department 


Accomplishments 


During the reporting period, the Publications Department completed a 
long-term project which has resulted in the Decision Digest Service (DDS) 
binders now containing summaries for all Tribunal decisions. The DDS started 
in January 1990, and has provided summaries for all Tribunal decisions released 
since then. However, summaries for pre-1990 decisions were not included 
(though the indexes in the Cumulative Index binder had always covered all 
decisions released from the commencement of the Tribunal). Two 
supplementary binders were added to the DDS which cover the summaries for 
the approximately 4,000 pre-1990 decisions. Summaries were written for those 
pre-1990 decisions which had never been summarized. The existing summaries 
were re-keyworded so that all decisions in the DDS are classified using the 
current set of keywords. The publication, Numerical Index of Decisions, thus 
became redundant. 


The DDS On Disk - Windows Version was made available to subscribers 
during the reporting period. Previously it had only been available for public 
searching in the Tribunal’s Library. The Cardbox for Windows search software 
offers such familiar Windows features as point and click selection, drop down 
menus, a more readable search screen and on-line help. The Tribunal no longer 
offers the DOS version of the DDS On Disk to new subscribers (though updates 
will continue to be provided to existing DOS subscribers). 


The Publications Department has changed the production process for the 
Tribunal’s newsletter, WCAT In Focus, to make printing of the newsletter faster 
and cheaper. WCAT In Focus will no longer appear at set quarterly intervals. It 
will be published as needed to keep readers informed of changes at the Tribunal. 


The procedure for releasing decisions to the parties and the Board has been 
revamped. As a result, files can be closed at the Tribunal and returned to the 
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Board more quickly. The Board, therefore, can begin to implement any actions 
required by Tribunal decisions more quickly. 


In 1994, the Publications Department released and summarized just over 
1,000 Tribunal decisions. In each of the years 1995 and 1996, it released and 
summarized, on average, more than 1,400 decisions per year, a 40% increase. 


Proposals 


The Publications Department plans to publish a Consolidated Index 
covering volumes 1 to 38 of the WCAT Reporter. This special volume of the 
Reporter would make research of the decisions in the Reporter much faster. It 
could contain, in a consolidated format, a bilingual Table of Cases, Subject 
Matter Index and Keyword Index. 


The Tribunal is in the process of negotiating an agreement with QL Systems 
Ltd. which would see the full text of Tribunal decisions placed on QL’s database 
system. This would greatly increase accessibility to online searching of the 
Tribunal’s decisions, particularly for the legal community. 


The Publications Department may soon acquire desktop faxing capability. 
This could lead to a review of its Photocopy Service pricing structure. 


SYSTEMS DEPARTMENT 


The goals for the Systems Department in 1995 included the ongoing project, 
started in 1994, of upgrading our old system to a more robust environment that 
permitted the use of microcomputer based technology. It included a new word 
processing package, electronic mail program and network operating system, 
additional hardware and the transfer of legacy information to the new 
environment. Further goals set for 1996 encompassed a new anti-virus program 
for all computers, an upgraded electronic mail system which included group 
conferencing, test installation of a new operating system, setting up of a modem 
pool to allow shared access to outside resources and portable computers 
(notebooks) for OICs to use in decision-writing. In addition to the above items, 
there was an ongoing project to provide training and support in the use of the 
new software/hardware and utilities to assist in daily work. 


The migration from one system to another required months of preparation, 
including the conversion of thousands of existing documents, forms and 
templates. All of the above projects were completed on time and within the 
allocated budget. 


In 1997, we plan to continue upgrading our client computers to the 
Windows 95 operating system and the related software packages they utilize. 
The NT Server computers are also scheduled for upgrades and patches as they 
become available and are tested. As the end users are becoming more familiar 
with the computers we are receiving requests for new custom applications 
which we plan to provide. 
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STATISTICAL SUMMARY 


This statistical report provides an overview of the Tribunal’s production 
and caseload inventory trends. The report begins with an accounting of the 
numbers and types of cases received. This is followed by a section providing the 
numbers and types of cases closed. The third section describes the current 
caseload (the cumulative difference between cases received and cases closed) 
sometimes referred to in this report as “inventory” of cases. In the fourth 
section, typical overall case-completion times are discussed. The next section 
examines the hearing and decision production figures. Finally, hearing 
representation profiles are presented regionally for workers and for employers. 


Cases Received 


The breakdown of incoming cases is presented by year and by appeal type 
in Table 1 (p. 45) and by general appeal categories in Chart 1 (p. 46). In 1996, the 
Tribunal’s total incoming caseload was the highest ever experienced. This total 
(3,598 cases) represented a continuation of the upward trend that had begun in 
1991. The 1996 total represented an increase of 54% over the 1995 total (2,337), 
and an increase of 128% over the 1991 total (1,579). 


The Tribunal’s incoming caseload increase was most pronounced in the core 
“entitlement” category where the workload per case is most substantial. This 
category includes appeals relating to benefits entitlement, reinstatement and 
vocational rehabilitation obligations and employer assessments. Since 1991, 
when the caseload increase began, the number of cases received in this principal 
category each year had increased by the end of the reporting period 238% (from 
834 cases in 1991 to 2,819 in 1996). The proportion of entitlement cases to the 
total intake has increased since 1991 from 53% to 76%. 


In contrast to the proportional increase of entitlement-related cases, we note 
the proportional decrease of “special section” cases. (Special section cases refers 
to applications on matters where the Tribunal has exclusive jurisdiction, 
including leave applications, right to sue matters and medical examination 
matters, and appeals relating to access to medical records.) In total, special 
section cases were reduced in proportional terms to 16% of the Tribunal’s 
overall intake in 1996, as compared to 35% of the overall intake in 1991. 


Post-decision cases (Ombudsman’s investigations, judicial reviews and 
requests to reconsider earlier Tribunal rulings) represented in 1995 and 1996 a 
typically small portion of the total caseload (6% and 5% respectively). 


Case Dispositions 


In 1996, the Tribunal disposed of 2,512 cases (Table 2, p. 47). This number 
represented a major increase from the total number of cases disposed of in any 
other year of the Tribunal’s history. The 1996 total was 17% higher than the 1995 
total, and 40% higher than the 1994 total. 
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Entitlement-related cases (including benefits entitlement, as well as 
employer assessments, reinstatement and vocational rehabilitation obligations) 
represented 66% of the cases disposed of in 1996, special section cases 
accounted for 22%, post-decision issues accounted for just over 7%, and 
jurisdiction cases another 4%. This compares with 56%, 31%, 11% and 2% 
respectively in 1991. 


In anticipation of the terminology that has been adopted in the Tribunal’s 
operational plan for 1997, we have in this Annual Report introduced the 
categories of “pre-hearing dispositions” and “post-hearing dispositions”. 
Pre-hearing dispositions include the cases previously recorded as “withdrawn” 
as well as those previously recorded as dispositions for “non-jurisdictional” 
reasons or those cases that were “abandoned”. The abandoned cases were those 
that were not formally withdrawn but where consistent failure of the appellant 
to reply to communications finally led the Tribunal to conclude that the case 
had been abandoned. 


Cases that are recorded as “withdrawn” have usually involved some 
substantial administrative and professional work on the part of the Tribunal. A 
proportion are identified quickly in the intake phase of the Tribunal’s process as 
simply being in the wrong place - there has been no “final decision” at the 
WCE - or the appeal is premature, etc. Once the appellant is advised of those 
circumstances, he or she withdraws the appeal and reverts to dealing with the 
WCB on the case. Another proportion of withdrawals also occurs at the intake 
phase but after the Tribunal case analysts have analyzed the case and have 
identified issues that a WCAT hearing panel will probably need to have the 
WCB resolve before the appeal can be heard by the Tribunal. Again, when this 
probability is brought to the attention of the appellant, the frequent response is 
to withdraw the appeal while the remaining issues at the Board are decided. 


We do not track the proportion of cases withdrawn in these two sets of 
circumstances that re-appear at WCAT as new appeals at some later time. The 
withdrawals are counted as “dispositions” and the anecdotal evidence suggests 
that a significant proportion of them are finally resolved at the Board without 
having to come back to the Tribunal. 


Another number of withdrawals will occur in the Tribunal Counsel Office’s 
administration of the case as it prepares the case for hearing and discovers 
matters that need to be addressed at the WCB before the case is ready to be 
dealt with by a Tribunal hearing panel. Also, with the introduction under Phase 
L of the Tribunal’s Restructuring Plan of the dedicated Vocational Rehabilitation 
panel and its experimentation with pre-hearing and in-hearing ADR techniques, 
a number of cases are withdrawn at that stage when a settlement between the 
worker and the employer has been reached which is satisfactory to the parties 
and the Tribunal panel. A withdrawal of the appeal may be the technical means 
necessary to give effect to the settlement. 


It is anticipated that under the Tribunal’s Phase II Restructuring Plan with 


its increased emphasis on the ADR possibilities, there will be a significant 
increase in this category of withdrawals. 
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In 1996, post-hearing dispositions accounted for the majority of dispositions 
(69% of the entitlement-related cases). Among the pre-hearing dispositions, 
withdrawals were most common. (Pre-hearing withdrawals accounted for 30% 
of the total dispositions). Case abandonments accounted for 7% of the total 
dispositions, findings of no-jurisdiction accounted for 3%, and other unspecified 
dispositions accounted for the remaining 7% of the total. There were similar 
figures in 1995. (Please refer to Table 3, p. 48) 


Inventory — Backlog 


Chart 2 (p. 49) presents the trend lines for incoming cases, cases disposed 
of, and the resulting inventory of cases remaining. The rising trend in the 
Tribunal’s incoming caseload began in 1991. The increase for 1991 was relatively 
minor, and that year, the Tribunal disposed of approximately 200 cases more 
than it opened. In 1992, the incoming caseload increased more sharply, but the 
Tribunal’s production (case dispositions) did not keep pace. As a result, the 
inventory grew by approximately 140 cases. In 1993, there was a further and 
more pronounced increase in the incoming caseload, and although the 
production also rose to near peak levels, the inventory nonetheless expanded by 
another 288 cases. In 1994, the rise in the number of incoming cases was modest. 
However, the intake began to accelerate dramatically part-way through 1995. 
Productivity increases began to follow suit and by the end of 1995 the Tribunal 
had narrowed the gap between the annual number of cases opened and the 
annual number of dispositions to within 196 cases. But, by the end of 1995, the 
total inventory had still accumulated to over 2,400 cases. 


In 1996 the incoming caseload continued to accelerate, and even though the 
Tribunal set another new record level in terms of the total number of 
dispositions, the production total was overwhelmed by the influx of new 
appeals. By the end of 1996, the total number of cases in the Tribunal’s 
inventory had reached 3,515. 


An analysis of this total caseload inventory was undertaken in order to 
quantify the proportion that represented “backlog”. In the Tribunal’s 
terminology, backlogs are measured by the extent to which the Tribunal’s actual 
performance has fallen short of planned goals. Backlog is to be contrasted with 
“workload”. The Tribunal’s workload is the number of cases to be found in its 
processes at a point of time when it is, on average, disposing each month of the 
same number of cases that it received that month while at the same time meeting 
its agreed speed-of-disposition standards.’ The total “inventory” of cases to be 
found within the Tribunal’s doors at any point in time is comprised of the 
workload plus any backlog. When the Tribunal is meeting its performance 
standards the inventory and the workload will be one and the same thing. 


3. The Tribunal’s speed-of-disposition standards formally adopted at the end of the reporting 
period, are that 60% of all cases received will be disposed of within eight months and at an 
average of six months per case, 20% will be disposed of within 11 months at an average of 
nine months per case, 15% will be disposed of within 15 months at an average of 12 months 
per case, and 5% will be disposed of within 18 months at an average of 16 months per case. 
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An analysis of the workload implications of the above-mentioned 
speed-of-disposition standards indicates that, if the Tribunal were meeting 
those standards while disposing of cases at a rate matched to the 1996 incoming 
level (300 per month), the Tribunal’s workload at any point of time would be 
2,400 cases. This workload would include the 300 cases received in the month 
just past, and the 300 cases to be disposed of in the month ahead and all of the 
cases progressing through the Tribunal’s processes in the ordinary course 
between those two points. 


As noted above, the total caseload inventory had reached 3,515 cases by the 
end of December 1996. The backlog portion amounted, therefore, to 1,115 cases 
(3,515 minus 2,400). 


Case Completion Times 


Of course, because of the inability to match production with intake during 
this period the Tribunal did not perform up to the specified speed-of-disposition 
standards. 


For cases that were disposed of in 1996 in the entitlement and right to sue 
categories (i.e., not counting the less work-intensive cases such as medical 
examination, file access and post-decision review), the median age at closing had 
reached nearly 14 months. Approximately 18% of the completed cases were 
resolved within six months and another 22% were completed between six and 
twelve months. Thus, while approximately 40% were completed within a one-year 
time frame, approximately 26% took between 12 and 18 months, and approximately 
34% required more than 18 months. (Please refer to Tables 4 and 5, p. 50) 


This “age at closing” measure includes all of the days (including weekend 
and statutory holiday days) between the receipt of the initial appeal request and 
the date of administrative closing. In addition to the time backlogged cases 
spent waiting to enter the process, the age at closing measure includes days the 
Tribunal spent waiting for the WCB claim files, days spent waiting for appeal 
applications and response forms to be received, days spent waiting for the 
agreed upon hearing dates to arrive, and the days involved in post-hearing 
investigations. It also includes the time spent in the administrative closing 
process, or in other words, the time spent gathering, referencing and filing the 
appeal records after decisions have been delivered. 


Hearings and Decisions 


In 1996, the Tribunal posted record high production levels in all hearing 
and decision production categories. For example, the total number of cases 
heard in 1996 (1,449) was 18% higher than 1995 and 35% higher than 1992. 
(Refer to Table 6, p. 51) 


In 1996, the Tribunal conducted 1,563 hearings, and released 1,460 
decisions. Most of the decisions represented final rulings (1,175) and there were 
interim decisions (187) and rulings on reconsideration matters (98) as well. 
(Refer to Table 7, p. 51) 
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The hearings were most often conducted in the formal, oral format. Oral 
hearings accounted for 82% of the hearings in 1996. Another 9% of hearings 
were accounted for by panel reviews of the written record and written 
submissions (8% of entitlement cases and 38% of the special section cases). 
Other panel caucuses, for dealing, for example, with reconsideration 
applications, accounted for the remaining 8%. 


Representation at Hearings 


Employers were most often represented by company personnel (approximately 
44% of the time). Consultants were their next most frequent representation choice 
(17%), followed by lawyers (14%), and the Office of the Employer Adviser (11%). In 
the remaining cases (14%), the employers chose not to attend. 


Workers chose consultants most commonly (approximately 27% of the time’), 
followed by the Office of the Worker Adviser (24%), lawyers and legal agencies 
(23% of the time), and union representatives (approximately 14% of the time). 
Workers were unrepresented (i.e. self represented) 9% of the time and they used 
various other, unidentified types of representatives approximately 3% of the time. 


When this data is examined by region as in Table 8 (p. 52), we see that for 
employers in the North, there is a much stronger emphasis on representation by 
company personnel. In the Toronto region, there is a stronger emphasis on 
representation by consultants (19%). For worker representation it is interesting to 
note the very strong preference for OWA representatives in the Northern region 
(47%). 


FINANCIAL MATTERS 


Statements of Expenditures and Variances for the years ended December 31, 
1995, and December 31, 1996, (Tables 9 & 10, p. 53) and Statements under the 
Public Sector Salary Disclosure Act for 1995 and 1996 (Tables 11 & 12, p. 54), are 
included in this report. 


The accounting firm of Deloitte & Touche has completed a financial audit on 
the Tribunal’s financial statements for the period ending December 31, 1995. The 
audit reports are included in this report as Appendix E. The audit on the financial 
statements for the period ending December 31, 1996, is not yet available. 


4 In 1994, this figure was 12% and in 1991, 6%. In 1991, 22% of workers were unrepresented 
and in 1996 that had fallen to 9%. 
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TABLE 1 


Annual Breakdown of Incoming Cases 


1993 1994 1995  —- 1996 
No. (%) No.  (%) No. (%) 


Leave 
Right to Sue 
Medical Exam 
Access 
Special Section subtotal 


Classification Pending * 

Pension 

i hd a a as 

Commutation 

Employer Assessment 

Entitlement 

Reinstatement 

Vocational Rehabilitation *** 
Entitlement-related subtotal 


Judicial Review 

Ombudsman Request 

Reconsideration 
Post-decision subtotal 


Jurisdictional issues subtotal 44 
TOTAL 1579 2153 


NOTE: This category represents cases that had been started at the Tribunal by 31-Dec-96, but had not been classified for 
appeal type by the time of this report writing. These cases are treated as missing for purposes of the percentage 
calculations. 

** NOTE: This category represents appeals related to the non-economic loss and future economic loss pension criteria 


introduced by Bill 162. 
*** NOTE: This category represents appeals related to the increased Vocational Rehabilitation requirements introduced by Bill 162. 
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CHART 1 


Incoming Cases by Category 


Cases Received in 1995 


Special Section 24% 


Post-decision Issue 6% 
Jurisdictional Issue 2% 


Cases Received in 1996 
Special Section 16% 


Post-decision Issue 5% 


Post-decision issues include reconsideration application, 
Ombudsman’s inquires and judicial review cases. Entitlement 
includes pension issues, NEL and FEL appeals, employer appeals, 
reinstatement issues and vocational rehabilitation appeals. 
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TABLE 2 


Annual Breakdown of Cases Closed 


1991 1992 1993 1994 1995 ~«s«44996 
No.  (%) No — (%) No.  (%) No.  (%) No. (%) No. (%) 
Leave 
Right to Sue 
Medical Exam 
Access 
Special Section subtotal 


Pension 

50a a oe 

Commutation 

Employer Assessment 

Entitlement 

Reinstatement 

Vocational Rehabilitation ** 
Entitlement-related subtotal 


Judicial Review 

Ombudsman Review 

Reconsideration 
Post-decision subtotal 


Jurisdictional issue subtotal 


TOTAL 1776 1664 1865 1792 2141 


* NOTE: This category represents appeals related to the non-economic loss and future economic loss pension criteria 


introduced by Bill 162. 
** NOTE: This category represents appeals related to the increased Vocational Rehabilitation requirements introduced by Bill 162. 
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TABLE 3 


Case Closing Dispositions 


Jurisdictional — Entitlement Special Post 
1 99 a) issue related section decision 
% % 
Pre-hearing dispositions 

Withdrawal 16 
Abandonment 14 
No Jurisdiction 1 
Other (miscellaneous) 1 
Subtotal 32 


Post-hearing dispositions 
Subtotal 69 


1996 


Pre-hearing dispositions 
Withdrawal 
Abandonment 
No Jurisdiction 
Other (miscellaneous) 

Subtotal 


Post-hearing dispositions 
Subtotal 
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CHART 2 


Incoming and Completed Cases 


1985 1986 1987 1988 1989 1990 1991 1992; 1993.- 1994. 1995=. 1996 


RECEIVED CLOSED INVENTORY 
TOTAL TOTAL —_ (Remaining Cases) 
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TABLE 4 


Aging Analysis for Closed Cases 


Closed Closed 
in 1995 in 1996 
(median) (median) 


Medical Exam and Access TZ 71 
Right to Sue and Entitlement-related 399 423 
Post-decision Issues 229 236 
Jurisdictional Issues 4) 96 


All Cases 290 334 


Note: The age represents the total number of calendar days between the 
receipt of the appeal and the closing of the file. 


TABLE 5 


Distribution of Completion Times 


Percentage of Cases Completed 


Within 6 Months 6 to 12 Months 12 to 18 Months More than 18 Months 
1995 1996 1995 1996 1995 1996 1995 1996 


Medical Exam and Access 1 
Right to sue and Entitlement* 

Post-decision Issues 13 14 
Jurisdictional Issues 0 


ALL CASES | 24 


* 


Note: The “right to sue and entitlement” category also includes leave applications, reinstatement appeals, vocational 
rehabilitation issues, employer assessment appeals, pension and wage loss appeals and pension commutation issues. 
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TABLE 6 


Scheduling, Hearings and Decisions 


1992 1994 
Scheduling Dates Arranged* 1397 1697 
Hearings Conducted 1231 1415 
Cases Heard 1076 1299 
Decisions Issued 1074 1031 
Cases Disposed by Decision 920 862 
* Note: Due to the inevitability of a small portion of pre-hearing adjournments, it is necessary each year 
to arrange more hearings than actually take place. In 1996, the number of scheduling dates exceeded 
the number of hearings by a larger factor than usual. However, this was not due to an unusually high 
rate of pre-hearing adjournment. Instead, it was the result of a tendency to set the dates further into 
the future than had been typical in prior years. 


TABLE 7 


Decisions Issued by Decision Type 


Interim 
Final 
Reconsideration 


TOTAL 
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TABLE 8 


Tribunal Hearings Representation Profile 


Eastern Northern Southern Toronto 
(%) (%) (%) 
EMPLOYER REPRESENTATION 
Company Personnel 51 
Consultant I 
Lawyer 15 
Office of the Employer Adviser 15 
None 12 


Eastern Northern Southern Toronto 
(%) (%) (%) 
WORKER REPRESENTATION 
Consultant 9 17 
Lawyer or legal aid/asst. 39 9 
Office of the Worker Adviser 23 4] 
Other 7 2 
Union 9 20 
None 14 3] 


Notes: 

1) The representation is given for cases that received decisions in 1996. 

2) The Eastern region is represented by cases heard in Ottawa, the Northern region by cases heard in 
Sault Ste. Marie,Sudbury, Timmins and Thunder Bay, and the Southern region by cases heard in 
London and Windsor. The Toronto region includes cases heard in Toronto, Hamilton, Burlington and 
Kitchener. 
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TABLE 9 


Workers’ Compensation Appeals Tribunal 
1995 Statement of Expenditures and Variances 
as at December 31, 1995 (In $000’s) 


1995 1995 Variance 
Budget Actual 


Salaries & Wages 8,260.0 6,714.0 
Employee Benefits 1,445.0 1,182.0 
Transportation & Communication 501.0 498.0 
Services 3,386.0 3,229.0 
Supplies & Equipment 275.0 229.0 


TOTAL OPERATING EXPENDITURES 13,867.0 11,852.0 


Capital Expenditures 98.0 82.0 
Social Contract Commitment 158.0 328.0 (170.0) (107.59) 


TOTAL EXPENDITURES 14,123.0 12,262.0 1,861.0 13.18 


TABLE 10 


Workers’ Compensation Appeals Tribunal 
1996 Statement of Expenditures and Variances 
as at December 31, 1996 (In $000's) 


1996 1996 Variance 
Budget Actual $ % 


Salaries & Wages 8,260.0 6,797.0 1,463.0 ily cet 
Employee Benefits 1,445.0 TA3130 314.0 7 te I 


Transportation & Communication 501.0 506.0 (5.0) (1.00) 
Services 3,386.0 2,964.0 422.0 12.46 


Supplies & Equipment 275.0 195.0 80.0 29.09 


TOTAL OPERATING EXPENDITURES 13,867.0 11,593.0 2,274.0 16.40 


53.06 
158.0 82.0 76.0 48.10 


Capital Expenditures 98.0 46.0 52.0 


Social Contract Commitment 


TOTAL EXPENDITURES 14,123.0 11,721.0 2,402.0 17.01 
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TABLE 11 


Public Sector Salary Disclosure Act 
Employees paid $100,000 or more in 1995 


Name Position Salary Paid Taxable Benefits 
S. Ronald Ellis WCAT Chair $107,660.84 $320.34 
Marvin Goldstein Publications Counsel $104,413.28 $301.06 
Zeynep Onen WCAT Alternate Chair $101,581.14 $299.86 
Eleanor Smith General Counsel $117,655.41 $345.98 
Carole A. Trethewey Counsel to Chair $119,388.79 $345.98 


Prepared under the Public Sector Salary Disclosure Act, 1996. 


TABLE 12 


The Public Sector Salary Disclosure Act for the 
Calender Year Ending December 31, 1996 
Employees paid $100,000 or more in 1996 


Name Position Salary Paid Taxable Benefits 
Ellis, S. Ronald WCAT Chair $110,035.00 $318.00 
Goldstein, Marvin Publications Counsel $104,412.00 $299.00 
Prest, Carole Counsel to Chair $120,533.00 $343.00 
Smith, Eleanor General Counsel $119,960.00 $343.00 


| certify that the information provided on this form is correct in accordance with the Public Sector 
Salary Disclosure Act, 1996. 


Peter Taylor, Manager, Finance, March 4, 1997 
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Appendix A 


DEG | SIO@NIRELE A Seeley, 


Preface 


The Tribunal provides a final level of appeal for cases involving difficult, 
complex and frequently contentious issues. These include, for example, 
contested credibility issues, industrial disease issues, the multiple issues in 
vocational rehabilitation matters, return-to-work issues under s. 54, 
multiple-factor causation issues (often with conflicting medical evidence), 
Future Economic Loss (FEL) determination issues, assessment issues, 
interpretation and other legal issues, and chronic stress issues. The resolution of 
such issues commonly involves serious consequences for one or more of the 
parties and, often, for the system itself. The Act requires that the Tribunal 
provide written reasons for its decisions. 


The Tribunal’s tripartite decision-making process involves a panel chair, a 
member representative of workers and a member representative of employers. 
The process is designed to give to decisions the care and attention appropriate 
to a final level of appeal. 


The time reasonably required to come to the point of releasing a decision 
varies significantly from case to case, but not uncommonly extends to several 
months. Experience demonstrates that it is impossible to predict how long any 
particular decision-making process will take. Even what may seem to be a 
straightforward case will sometimes prove difficult to resolve and take longer 
than expected to complete. There must, however, be a limit. The Tribunal has 
decided to draw a line at six months from the point where the hearing process - 
including any post-hearing investigations or submissions - is complete and the 
decision is finally ready to be made. 


The Policy 


1. All decisions will be released as soon as is practicable, but, in any event, 
effective September 1, 1995, no decisions will be outstanding more than 
six months following the completion of the hearing process and any 
post-hearing investigations or submissions. 


2. There may be exceptional circumstances in a particular case which require 
an exemption from this time limit. Such exemptions can only be authorized 
by the Tribunal's Alternate Chair or Chair after a discussion with the panel. 
In such event, the parties and the WCB will be advised of the exemption, of 
the reasons for it, and of the planned release date. 
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Background and Explanation 


The Reasons for Reasons 


The written reasons for the Tribunal’s decisions serve many diverse 
purposes. They provide an explanation to the parties - and particularly the 
“losing” party - of how and why this decision and not some other decision was 
made. They give directions to the WCB for implementing the decision. They 
allow the WCB, its Board of Directors and other stakeholders to understand the 
Tribunal’s justification for overruling or supporting the WCB’s decisions. They 
make meaningful reviews of decisions - by the Tribunal itself (pursuant to its 
reconsideration powers), by the WCB Board of Directors pursuant to its Section 
93 powers, or by the Ombudsman or the Divisional Court - possible. They help 
parties and their representatives in future similar cases to understand the issues 
and evidence requirements in their cases. Consistency in decision-making 
depends on them, and they are the means through which that consistency may 
be evaluated by the Tribunal and by the parties and other interests. In respect of 
new matters of particular complexity, they are the means through which the 
Tribunal develops its own understanding of the issues. Reasoned decisions at 
the final level of appeal also contribute importantly to the information base for 
future WCB or Legislative policy initiatives. 


To serve these many important purposes, Tribunal decisions must be fully 
reasoned and must meet high standards of decision quality. 


Thus, the preparation of the Tribunal’s decisions typically requires 
significant time, effort and attention. 


The Purpose of the Decision Release Policy 


While it regards the quality of its decisions to be of paramount importance, 
the Tribunal is also committed to the timely release of decisions. Decisions must 
serve the many purposes outlined above, but they must also provide an answer 
to the parties’ questions within a reasonable time. 


During 1994, in too many cases, the Tribunal proved unable to meet that 
time commitment. After consulations with its panel chairs and members, the 
Tribunal has, therefore, decided to publish this policy specifying a decision 
release-time standard which the panel chairs and members have agreed is 
reasonable and practicable. 


The policy is intended to provide a standard of institutional expectations for 
the guidance of panel chairs and members. The policy will also provide parties 
with the means of assessing the reasonableness of their own expectations 
concerning the timing of the release of a decision, and of holding the Tribunal 
accountable. 
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The Decision-making Process 


Tribunal decisions are made by tripartite panels in a post-hearing process 
that is inescapably complex. 


The process consists of the following elements: caucus discussions, often 
intensive, amongst the three panel members; the writing of a fully reasoned 
draft decision by the panel chair; review of that draft by each of the panel 
members (and, at a panel chair’s or member’s option, in the Tribunal’s 
draft-decision review process); finalization of the draft by the panel chair; and, 
finally, the acceptance of the final draft by all three members of the panel (or by 
a majority only, followed by the writing of a reasoned dissent). 


In cases in which consensus is not easily reached, this process, or parts of it, 
may be repeated more than once before a decision is finally accepted by the 
panel or by a majority of the panel. 


Once a final draft has been approved and any dissent has been written, the 
decision is then released in official form by the Tribunal. 


This decision-making process occurs in a highly active environment. Over 
the course of a year, each full-time panel chair will typically be involved in a 
large number of decision-making processes, potentially 100 or more, with 
perhaps 20 or 30 of them in the ready-to-write status at any one time. The panel 
chair will be working with varying combinations of worker and employer panel 
members, each of whom will be involved at the same time with other 
combinations of members and panel chairs in identical processes in a large 
number of other cases. Panel members will be involved in approximately 200 
such processes in the course of a year, with perhaps 40 or 50 of these active at 
any one time. 


The logistics of this environment are, of course, further complicated by the 
fact that all of the decision-makers are also regularly involved in the hearing of 
new cases with differently constituted panels and are frequently assigned to 
out-of-Toronto hearings. 


In an increasingly high proportion of cases (currently about one-third), at 
some stage in the decision-making process - hopefully at an early stage - a 
panel will conclude that before it can be satisfied as to the “real merits and 
justice” of the case at hand it needs more or better evidence - typically more 
medical evidence - or more submissions. At that point, the panel will order 
further investigations or request submissions, and will put the decision-making 
on hold until those post-hearing processes are completed. 


Recent Problems in Releasing Timely Decisions 


Since 1992, as the average complexity of the cases has increased and the 
new issues presented by the 1989 amendments to the Act have begun to appear 
at the Tribunal, the burden of the decision-writing, particularly for the full-time 
panel chairs, has steadily increased. The extent of this development and its 
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implications were not fully realized until 1994, with the emergence of 
decision-writing backlogs and significant delays in the completion of a number 
of these decision-making processes. 


These delays have not only arisen in difficult or complex cases, but have 
also appeared in a number of straightforward cases, as, contrary to what might 
be expected, in a backlog situation even straightforward cases may be delayed. 
This happens because when panel chairs begin struggling with a decision- 
writing backlog, they are soon faced with choosing which of the cases they 
should work on. If they devote themselves to making sure the newly heard, 
straightforward cases are completed in a timely fashion, then their 
already-delayed, difficult or complex decisions fall further behind. If they work 
on the delayed cases, the new straightforward cases fall into the backlog. The 
panel chairs sometimes make one choice and sometimes the other, and the 
result is that even straightforward cases suffer unexpected delays. 


The 1995 Decision-backlog Retrieval Strategy 


The scheduling formula for the full-time panel chairs is being changed to 
reflect this greater need for writing time, and the Tribunal is currently involved in 
an extraordinary effort to eliminate these backlogs. Many panel chairs are 
participating in extended periods of writing, without taking on new hearing 
assignments. In the short run, this will lead to some further delays in the time it 
takes cases to get to a hearing. However, with a few exceptions, by June 30, 1995, 
there will no longer be any decisions outstanding in excess of 12 months, and by 
September 1, 1995, there will be no decisions outstanding in excess of six months. 


After that, this new decision release policy will apply. 
SUR. Ellis; 


Tribunal Chair 
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Appendix B 


MINISTRY OF LABOUR CROSS-APPOINTMENT PILOT 
FP ROUEe 


Report to the Minister of Labour 


(i) Introduction 


In September 1993, a pilot project began as a result of a joint initiative on 
the part of the Ministry of Labour, the Office of Adjudication, the Pay Equity 
Hearings Tribunal, and the Workers’ Compensation Appeals Tribunal. The 
purpose of the project was to evaluate the utility and effectiveness of 
cross-appointments of adjudicators between adjudicative agencies. 


Terms of Reference for the pilot project were developed among the three 
agencies and forwarded to the Minister of Labour. Representatives of each of 
the respective agencies were nominated for part-time Order-in-Council 
cross-appointments to the other participating agencies. Each of the nominees 
was interviewed by the “away” agency on the understanding that the away 
agency could veto any nominee it considered to be unsuitable. As it happened, 
all selected nominees were approved by the away agency. 


The cross-appointments were granted for three year terms, to expire in 
September 1996. Initially the pilot project was to run from September 1993 to 
September 1995, but was extended for one additional year to match the length 
of the OIC appointments. 


As a result, one representative of each agency was appointed to each of the 
other two agencies. Each “home” agency lost, therefore, a portion of the services 
of two of their own appointees. In return, each agency had available the services 
of two appointees from the other two agencies. The intent was to ensure 
reasonably equal provision of services. As will be seen below, this objective was 
not achieved in all respects. 


The participants underwent training sessions at their “away” agencies. The 
content of the training programs was left to the discretion of the away agencies. 


It should be noted that the Terms of Reference discuss cross-appointment of 
an entire panel between the Pay Equity Hearing Tribunal and the Workers’ 
Compensation Appeals Tribunal. It was subsequently decided to limit the 
cross-appointment between those two agencies to an exchange of Vice-Chairs. 
Hence, all participants in the cross-appointment project were Vice-Chairs at 
their home agencies. 


Dg) 
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The pilot project was shepherded by a steering committee comprised of a 
senior representative of each of the participating agencies, and the registrars of 
those agencies. The steering committee met on a regular basis to address 
problems or questions arising during the course of the project. 


(ii) The Terms of Reference for the cross-appointment pilot 
project 


The Terms of Reference for the project were developed by the steering 
committee, in consultation with the chairs of the three participating agencies 
(Appendix A).* The Terms of Reference defined the participants in the project 
and stipulated that time commitments by participants should be structured to 
ensure some degree of equity consistent with the particular scheduling needs of 
each agency. Scheduling was left to be determined by the registrars of the 
respective agencies, as though the cross-appointed member was a part-time 
member of the away agency. Scheduling problems were to be referred to the 
steering committee for resolution. The Terms of Reference confirmed that salary 
costs for each cross-appointee would be paid by the home agency, subject to 
payment of expenses by the away agency. 


Support services, supervision, and confidentiality requirements were to be 
imposed on the cross-appointees as though the cross-appointees were part-time 
members of the away agency. 


(ili) Critique of the project 


The six participants in the project wrote reports recording their experience.* 
A number of connected themes are to be found in those reports. 


Most importantly, all of the participants were satisfied that the transition 
from one agency to another agency was less difficult than they anticipated. The 
participants generally found that the principal tool for successful integration 
into the away agency was experience as an adjudicator. The participants found 
that the differences in the governing legislation did not present a substantial 
obstacle to integration. Procedural differences among the tribunals proved to be 
somewhat more difficult to absorb, and comments regarding training suggested 
that greater emphasis be placed on identifying procedural idiosyncrasies among 
the various agencies. 


Another consistent theme in the participants’ comments was the sense that 
participation at the limited levels specified for the pilot project did not allow the 
participants to become sufficiently familiar with the environment of the away 
agency. The participants seemed to feel that a more in-depth involvement 
would be beneficial to the cross-appointment process. 


* These documents were included in the Report to the Minister, but are not included in the 


Annual Report. 
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Finally, there seemed to be some consistent concern with the effect of 
administrative differences among the three participating agencies and the impact 
that this had on the participants. It was noted, in particular, that the scheduling 
requirements of the Pay Equity Hearing Tribunal were fundamentally 
inconsistent with the scheduling processes of the other two agencies. This caused 
substantial difficulties and inequities in the scheduling of the various participants. 
One participant in particular had virtually no hearing activity during the course 
of her cross-appointment to the Pay Equity Hearing Tribunal. 


A final concern that arose out of the project was something only partially 
anticipated in the Terms of Reference. During the life of the project, one of the 
participants left her position at the home agency and moved to another agency 
that was not a participant in this project. Fortunately, this individual was in a 
position to continue to offer her services to the away agency, but did so at the 
sufferance of her new home agency. Had this individual not been able to 
continue her participation, her away agency would have lost her services while 
continuing to be obligated, at least in principle, to permit its nominee to 
continue to provide service to the corresponding away agency. 


These concerns aside, it seems that the consensus among the 
cross-appointees who were able to participate in another agency in a 
meaningful way was that the experience was extremely beneficial to them. They 
felt that working with another agency significantly expanded their adjudicative 
skills by introducing them to new legislation and a different adjudicative 
milieu. The participants suggested, in their comments, that the experience gave 
them a more diversified background as an adjudicator, and increased their 
confidence in their ability to move easily to another adjudicative situation. 


(iv) Recommendations for future implementation 


It is the unanimous recommendation of the participating agencies in this 
project that the project be extended for a further two year period. As we see it, 
the project could continue in one of two ways. 


Obviously, it could be continued in its present format. The advantage of 
doing so is that the participating agencies are now familiar with the logistics of 
the arrangement and better able to take advantage of the scheduling flexibility 
that the project can offer. That flexibility can be enhanced particularly if the 
participating agencies are prepared to accept that there will not always be an 
equal exchange of time. 


On the other hand, the concerns of the participants outlined above could be 
addressed by revising the project. Noting that the principal problems that 
became apparent during this project involved the difficulty of scheduling 
part-time appointees, and the lack of an opportunity on the part of those 
appointees to participate fully in the “life” of the other agency, it appears that 
the best solution is to make the cross-appointment more substantial. The most 
effective way of achieving that would seem to be by way of secondment from 
one agency to another. The benefit of doing so is that it would enable each 
cross-appointee to become a full-time member of the away agency for a set 
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period of time. Such an arrangement would also enable the away agency to 
schedule the cross-appointee as though the person were a full-time member of 
that agency. It would also enable the participants to become fully familiar with 
the law and practice applied by the away agency. It may well be of interest to 
the government to adopt this suggestion if it is considering moving towards a 
more integrated system for administrative agencies. 


If this approach were adopted, we envision that the seconded individuals 
would be paid by the away agency, rather than the home agency. This would 
tie the financial obligation of each of the agencies more directly to the service 
provided. Under the present system, when one of the participants changed jobs, 
his/her original home agency was no longer in a position to comply with the 
terms of the pilot project. Assigning responsibility for payment to the away 
agency would alleviate that problem. 


We also recommend that participants in the cross-appointment project not 
be given a supplementary OIC appointment to accommodate the 
cross-appointment. It seems to us that it is simpler and easier to adjust an 
existing OIC appointment by including, as part of that existing appointment, 
the right to provide services to the away agency. The expanded appointment 
could be made for the duration of the appointee’s existing appointment. 


Consequently, we are recommending that the program be extended for two 
years. We recommend that consideration be given to revising the project so that, 
during each of the years of that two-year period, the participating agencies 
second one Vice-Chair to each of the other agencies for a one-year period. If this 
approach is adopted, the away agency would be designated as the body 
responsible for remunerating the OIC appointee. 


Alternatively, we recommend continuing the project in its present format 
for an additional two years. If this approach is adopted, the home agency would 
be designated as the body responsible for remunerating the OIC appointee. 


In either case, we recommend that the participants be given expanded OIC 
appointments that permitted participation in both the home and away agencies. 


The underlying purpose of this project was to test the proposition that 
adjudicators are capable of moving from one legislative realm to another with 
relative ease. Noting the apparent confirmation of that hypothesis by the 
experience to date, it appears that intensification of the immersion in another 
agency would facilitate the integration of provincial adjudicators. 


It probably goes without saying that segmentation of adjudication increases 
costs. The greater the integration of adjudicators in related fields, the easier it is 
to administer, finance, train, etc., those adjudicators. The experience to date 
would also suggest that it may result in a better adjudicator. 


In summary, we see three compelling reasons for continuing the pilot 
project involving the three agencies in question: 
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1. it provides significant experience benefits to the participants; 


2. it provides a method for assessing the viability of developing a streamlined, 
integrated adjudicative model within the Labour Ministry; 


3. it accomplishes these ends at no cost to the Ministry. 
In light of those benefits, we recommend the extension of the 
cross-appointment pilot project, in one of the formats outlined above, for a 


period of two years from September 1996 to September 1998. 


Laura Bradbury 
Chair, Office of Adjudication 


Ron Ellis 
Chair, Workers’ Compensation Appeals Tribunal 


Phyllis Gordon 
Chair, Pay Equity Hearings Tribunal 


26/07/96 
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PRACTICE DIRECTION: FEES AND EXPENSES 


General 


Under sections 74(c) and 92 of the Workers’ Compensation Act, the 
Tribunal may refund certain expenses related to a worker's attendance at a 
hearing. The Tribunal may also pay certain expenses of a worker's witnesses, 
where their expenses are not already paid by their employer. Section 74(c) does 
not provide for payment of expenses to employers or their witnesses. 


Anyone who wants to claim for expenses must complete a “Hearing 
Expense Claim”. These forms are available at the reception desk at the 
Tribunal’s Toronto office, or from the Panel at a regional hearing. 


Maximum rates for specific expenses are set from time to time. Current 
rates are printed on the Hearing Expense Claim. Some expense claims must be 
supported by a receipt. 


This Practice Direction does not apply to applications under section 17 of 


the Workers’ Compensation Act. 


Witness Fees 


The Tribunal will pay workers, and their witnesses, witness fees if they have 
lost wages to attend a hearing. This payment is subject to a daily maximum. 


If you have received a summons, any money already sent with the 
summons will be deducted from the amount to be paid for lost wages. 


Out-of-Pocket Expenses for Hearings 


The Tribunal holds hearings in a number of cities throughout Ontario. Only 
a worker or witness who lives outside the metropolitan area where the hearing 
takes place, may claim the following out-of-pocket expenses. 


* Meals - up to a daily and per meal maximum. 


¢ Parking - if you drive and have a receipt, you receive up to a daily 
maximum. Without a receipt, you receive a minimum flat rate. 


¢ Travel - Train or inter-city bus fare is paid with a receipt. If you drive, car 
mileage is paid based on a set rate. 
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For out-of-province travel, expenses are generally only paid from 
Winnipeg in the west and Montreal in the east. For example, if you are 
coming from British Columbia to Toronto, you are only paid travel 
expenses from Winnipeg to Toronto. Exceptional circumstances may be 
dealt with by a Panel. 


The Tribunal’s Scheduling Department may help people travelling long 
distances to arrange transportation and accommodation. 


Reasonable costs for hotel accommodation may be approved by the 
Scheduling Department for workers and their witnesses based on the 
following considerations: 


e travel of more than 200 kilometres, one way; 
e the time of the hearing; and 
¢ weather conditions. 


Advance Payments 


The Tribunal may make payments to a worker before a hearing in 
exceptional circumstances. Requests may be made to the Scheduling Co- 
ordinator or to the Manager, Financial Administration. 


Professional Witnesses 


Fees for evidence obtained by the parties from professional witnesses are 
paid only if approved by the Panel. A Panel may approve payment where: 


¢ a professional report is found to be significant in the decision-making 
process; 


* oral evidence given by a professional witness has proved to be of 
exceptional importance to the decision-making process. 


Where a Panel orders payment of a party’s professional witness, payments 
are based on the Tribunal’s approved schedule of rates. 


Out-of-pocket Expenses to Attend a Medical 
Appointment 

Where the Tribunal’s Medical Liaison Office has arranged for a worker to 
be examined by a doctor, requests for payment of expenses should be directed 


to the Medical Liaison Office or to the Manager, Financial Administration. 
Payments are based on the same rates as for Hearing expenses. 


Dated at Toronto, Ontario, this 5th day of February, 1997. 


Workers’ Compensation Appeals Tribunal 
S.R. Ellis, Tribunal Chair 
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VICE-CHAIRS AND MEMBERS IN 1995 AND 1996 


This is a list of Vice-Chairs and Members whose Order-in-Council 
appointments were active during the reporting period. The date given is the 
date of each appointee’s first appointment in his or her current capacity. 
Individuals may have been active at the Tribunal under other appointments 


prior to the date indicated. 


Full-time 


Chair 
Ellis, S. Ronald 


Alternate Chair 


Zeynep Onen! 


Vice-Chairs 


Bigras, Jean Guy 
Cook, Brian 

Frazee, Catherine 
McCombie, Nick 
McIntosh-Janis, Faye 
Moore, John 

Onen, Zeynep 
Sandomirsky, Janice 
Signoroni, Antonio 
Strachan, Ian 


Date of First Appointment 


October 1, 1985 


December 17, 1987 
September 6, 1991 
September 3, 1992 
January 22, 1991 
May 14, 1986 

May 1, 1988 
October 1, 1988 
July 3, 1990 
October 1, 1985 
October 1, 1985 


Members Representative of Workers 


Cook, Mary 
Crocker, James 
Jackson, Faith 
Lebert, Raymond 
Robillard, Maurice 
Shartal, Sarah 
Thompson, Patti 


November 1, 1990 
August 1, 1991 
November 1, 1990 
June 1, 1988 
March 11, 1987 
November 1, 1990 
October 9, 1991 


1 Zeynep Onen was the Alternate Chair from August 1993. She resigned from the position and 
returned to a full-time adjudicative role as a Vice-Chair in May 1996. The Alternate Chair 
position was still vacant at the end of the reporting period. 
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Members Representative of Employers 


Apsey, Robert 
Barbeau, Pauline 
Chapman, Stanley 
Copeland, Susan 
Jago, W. Douglas 
Meslin, Martin 
Nipshagen, Gerry 


Part-time 


Vice-Chairs 


Alexander, Judith 
Coke, Robert 
Cummings, Mary Ellen 
Farrer, Jennifer Bradley 
Faubert, Marsha 
Flanagan, Willliam 
Harris, Daniel 
Hartman, Ruth 
Keil, Martha 
Kenny, Maureen 
Libman, Peter 
Marafioti, Victor 
McGrath, Joy 
Mole, Ellen 
Newman, Elaine 
Renault, Audrey 
Robeson, Virginia 
Singh, Vara Z 
Stewart, Susan 
Sutherland, Sara 
Wacyk, Tanja 


December 11, 1985 
January 15, 1990 
July 16, 1990 

April 6, 1994 
October 1, 1985 
August 1, 1988 
June 15, 1989 


January 31, 1996 
December 7, 1994 
June 8, 1994 
January 31, 1996 
December 10, 1987 
June 1, 1991 

April 15, 1991 
December 11, 1985 
February 16, 1994 
July 29, 1996 
February 14, 1996 
March 11, 1987 
December 10, 1987 
January 31, 1996 
March 16, 1995 
January 31, 1996 
March 15, 1990 
June 1, 1991 

May 14, 1986 
September 6, 1991 
June 8, 1994 


Members Representative of Workers 


Py, 


Anderson, James 
Beattie, David 
Besner, Diane 
Felice, Douglas 
Ferrari, Mary 
Higson, Roy 
Klym, Peter 
Rao, Fortunato 
Timms, David 


Vara Singh passed away on April 11, 1995. 
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May 4, 1995 
December 11, 1985 
January 13, 1995 
May 14, 1986 

May 14, 1986 
December 11, 1985 
May 14, 1986 
February 11, 1988 
May 4, 1995 
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Members Representative of Employers 


Donaldson, Joseph 
Fay, Carole Ann 
Howes, Gerald 
Robb, C. James 
Ronson, John 
Séguin, Jacques 
Shuel, Robert 
Young, Barbara 


August 4, 1994 
August 4, 1994 
August 1, 1989 
June 2, 1993 
December 11, 1985 
January 1, 1990 
August 1, 1989 
February 17, 1995 


VICE-CHAIRS AND MEMBERS -— 
EXPIRED APPOINTMENTS AND RESIGNATIONS 


The following is a list of Order-in-Council appointments who resigned or 
whose appointments expired during 1995 and 1996. 


Hartman, Ruth 
Stewart, Susan 
Wacyk, Tanja 


VICE-CHAIRS AND MEMBERS — REAPPOINTMENTS 


Bigras, Jean Guy 
Cook, Mary 
Faubert, Marsha 
Felice, Douglas 
Ferrari, Mary 
Howes, Gerald 
Jackson, Faith 
Kenny, L. Maureen 
Klym, Peter 
McGrath, Joy 
MclIntosh-Janis, Faye 
Newman, Elaine 
Nipshagen, Gerry 
Séguin, Jacques 
Shartal, Sarah 
Shuel, Robert 


December 17, 1996 
November 1, 1996 
December 10, 1996 
May 14, 1995 

May 14, 1995 
August 1, 1995 
November 1, 1996 
July 29, 1996 

May 14, 1995 
December 10, 1996 
May 14, 1995 
March 16, 1995 
June 15, 1995 
Jaly-.1995 
November 1, 1996 
August 1, 1995 


NEW APPOINTMENTS DURING 1995 AND 1996 


Judith Alexander 


(Part-time Vice-Chair) January 1996 


Ms. Alexander has a Ph.D. in economics, a university teaching career, and 
six years of adjudicative experience as a member of the Copyright Board of 
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Canada. She is bilingual and provides support to our capacity of holding 
hearings in the French language. She resides in Ottawa and brings an 
out-of-Toronto perspective to the Tribunal’s work. 


James Anderson 
(Part-time Member Representative of Workers) May 1995 


Mr. Anderson was previously the Director of the Ontario Region of the 
Canadian Union of Public Employees where his responsibilities included the 
administration and coordination of CUPE activities throughout Ontario. 


Diane Besner 
(Part-time Member Representative of Workers) January 1995 


Ms. Besner is a regional representative in the Ottawa office of the Workers’ 
Health and Safety Centre, where her duties include being a liaison 
representative for several unions and organizing and coordinating the delivery 
of WHSC training and information services to unions. She is fully bilingual. 


Jennifer Bradley Farrer 
(Part-time Vice-Chair) January 1996 


Ms. Farrer is a lawyer, called to the bar in 1981, who came to the Tribunal 
with six years of experience as a personal injury lawyer with a Toronto law 
firm. Her legal experience in the personal injury field is, of course, of direct 
relevance to the work of the Tribunal. 


Peter Libman 
(Part-time Vice-Chair) February 1996 


Mr. Libman is a lawyer, called to the bar in 1974, who earned an LL.M. 
degree from Osgoode Hall Law School in 1990. He was counsel to the Morand 
Commission in 1975, and was closely associated with the Landlord’s Self Help 
Centre for a number of years. He was an adjudicator with the Rent Review 
Hearings Board from 1992, until it was disbanded. 


Ellen Mole 
(Part-time Vice-Chair) January 1296 


Ms. Mole was called to the bar in 1983. She has substantial experience in the 
employment law field, including three years of experience as an arbitrator and 
mediator. She is also the author of a number of well-known publications on 
wrongful dismissal. 
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Audrey Renault 
(Part-time Vice-Chair) January 1996 


Ms. Renault is a bilingual resident of Ottawa who was a Vice-Chair at the 
Social Assistance Review Board from 1988 to 1994, where her work often involved 
the adjudication of disability claims. Prior to this, she was a community legal 
worker in Ottawa. She provides reinforcement for our bilingual services. 


David Timms 
(Part-time Member Representative of Workers) May 1995 


Mr. Timms was employed at Stelco Inc., for over 30 years. He was a union 
representative where his duties included representing injured workers in their 
compensation claims. 


Barbara Young 
(Part-time Member Representative of Employers) February 1995 


Ms. Young has been an Occupational Health and Safety Nurse with several 
companies and has 10 years in-plant experience in health and safety and 
workers’ compensation matters from a management perspective. 


SENIOR STAFF 


The following is a list of the senior staff who were employed at the Tribunal 
during the reporting period. 


Linda Moskovits Chief Information Officer 

Beverley Pavuls Chief Administration Officer 
Carcle Prest Counsel to the Tribunal Chair 
Eleanor Smith Tribunal General Counsel 

Peter Taylor Manager, Financial Administration 


MEDICAL COUNSELLORS 


The following is a list of the Tribunal’s Medical Counsellors. 


Dr. John D. Atcheson Psychiatry 

Dr. Douglas P. Bryce Otolaryngology 

Dr. Ross Fleming Neurosurgery 

Dr. W. Robert Harris Orthopaedic Surgery 
Dr. Robert L. MacMillan Internal Medicine 
Dr. John S. Speakman Ophthalmology 

Dr. Neil Watters General Surgery 


Dr. John D. Atcheson joined the Tribunal as a Counsellor on Psychiatry effective 
January 1, 1995. He replaced Dr. Fred Lowy, who left to pursue a sabbatical abroad. 
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Appendix E 


WORKERS’ COMPENSATION APPEALS TRIBUNAL 


REPORT AND FINANCIAL STATEMENTS 
December 31, 1995 


Auditors’ Report 


To the Workers’ Compensation Appeals Tribunal 


We have audited the balance sheet of the Workers’ Compensation Appeals 
Tribunal as at December 31, 1995 and the statements of recoverable 
expenditures and Workers’ Compensation Board funding for the year then 
ended. These financial statements are the responsibility of the Tribunal’s 
management. Our responsibility is to express an opinion on these financial 
statements based on our audit. 


We conducted our audit in accordance with generally accepted auditing 
standards. Those standards require that we plan and perform an audit to obtain 
reasonable assurance whether the financial statements are free of material 
misstatement. An audit includes examining, on a test basis, evidence supporting 
the amounts and disclosures in the financial statements. An audit also includes 
assessing the accounting principles used and significant estimates made by 
management, as well as evaluating the overall financial statement presentation. 


In our opinion, these financial statements present fairly, in all material 
respects, the financial position of the Workers’ Compensation Appeals Tribunal 
as at December 31, 1995 and the results of its operations and Workers’ 
Compensation Board funding for the year then ended in accordance with the 
accounting policies described in Note 2 of the financial statements. 


Deloitte & Touche 
Chartered Accountants 
Toronto, Ontario 

May 24, 1996 


ip" 


BALANCE SHEET 
December 31, 1995 


ASSETS 

Cash 

Receivable from Workers’ Compensation Board 
Salaries and wages recoverable (Note 3) 
Advances 


LIABILITIES 

Bank indebtedness 

Accounts payable and accrued liabilities 

Operating advance from 
Workers’Compensation Board (Note 4) 


1995 


$ 646,500 
2,050,500 
154,000 
11,000 


$2,862,000 


$ = 
1,462,000 


1,400,000 
$2,862,000 
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1994 


3,051,300 
114,400 
22,600 


$3,188,300 


$ 362,900 
1,425,400 


1,400,000 
$3,188,300 


Approved on behalf of the Workers’ Compensation Appeals Tribunal 


S.R. Ellis, Chairman 


STATEMENT OF RECOVERABLE EXPENDITURES 


Year ended December 31, 1995 


Salaries and wages 

Employee benefits 

Transportation and communication 
Services 

Supplies and equipment 

Social contract commitment 

Total operating expenditures 
Capital expenditures 


Total recoverable expenditures 


io 


1995 

$ 6,757,300 
1,182,000 
497,600 
3,228,900 
229,300 
327,700 
12,222,800 
81,600 
$12,304,400 


1994 

$ 6,417,400 
1,086,300 
395,800 
2,891,100 
252,600 
327,700 
11,370,900 
39,600 


$11,410,500 
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STATEMENT OF WORKERS’ COMPENSATION BOARD 
FUNDING 


Year ended December 31, 1995 


1995 1994 

Recoverable expenditures $12,304,400 $11,410,500 
Reimbursement from 

Workers’ Compensation Board 13,305,200 11,012,300 
Change in receivable from 

Workers’ Compensation Board (1,000,800) 398,200 
Receivable from Workers’ Compensation Board, 

beginning of year 3,051,300 2,653,100 
Receivable from Workers’ Compensation Board, 

end of year $ 2,050,500 $ 3,051,300 


NOTES TO THE FINANCIAL STATEMENTS 
December 31, 1995 


1. General 


The Workers’ Compensation Appeals Tribunal (“Tribunal”) was created by 
the Workers’ Compensation Amendment Act. S.O. 1984, Chapter 58 - Section 
32, which came into force on October 1, 1985. 


The purpose of the Tribunal is to hear, determine and dispose of in a fair, 
impartial and independent manner, appeals by workers and employers of 
decisions, orders or rulings of the Workers’ Compensation Board, and any 
matters or issues expressly conferred upon the Tribunal by the Act. 


2. Significant Accounting Policies 


The Tribunal’s financial statements are prepared in accordance with 
generally accepted accounting principles except for capital expenditures which 
are charged to expense in the year of acquisition. 


3. Salaries and Wages Recoverable 


Certain employees are on secondment with the Ministry of Community, 
Social Services of the Government of Ontario and the Society of Ontario 
Adjudicators and Regulators and their remuneration is recoverable. 


4. Operating Advance from Workers’ Compensation Board 


The operating advance is interest-free with no specific terms of repayment. 
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